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PERSPECTIVES FOR A LAW OF OUTER SPACE 
By Myres 8. McDougau 
Of the Board of Editors 
AND 
Leon Lipson 
Yale Law School 


The conquest of space has barely begun. Yet the law of space, instead 


if lagging behind the astronauts as some lawyers fear, is threatening to 


outfly the attraction of the earth’s gravity. Before legal speculation 
reaches escape velocity, we should perhaps remind ourselves of the specific 
problems that may confront us soon, the earthly origin of much of our 
law, and the earthly ways in which for some time we shall have to con 


tinue to think about law in outer space. 


Let us begin with a glimpse at the possible pattern and conditions of 
use of outer space and a brief mention of some of the ways in which it ean 
now be foreseen that they may affect our thinking about events on earth, 
with consequences relevant for the law.*. Any attempt today to compile 
a definitive catalogue of the possible uses of outer space would be pre- 
sumptuous. Such a catalogue would have to be open-ended and loose 
leaved: open-ended, because space flight itself will suggest new uses of 
space (as well as discourage or defer some presently contemplated uses) ; 
and loose-leaved, because the sequence in which activities are conducted in 
space will be a function of many variables including considerations of 
scientifie curiosity, military-strategic poliey, and cost. 

1See the books and periodicals on space uses listed in Hogan, ‘‘A Guide to the 


P-1290, at 10-18 (Rand Corporation, March 1, 1958; to be 


published in St. Louis Univ. L.J., Spring, 1958); Odishaw, ‘‘The Satellite Program for 


Study of Space Law,’’ 
the International Geophysical Year,’’ 35 Dept. of State Bulletin 280 (1956); Presi 
dent’s Science Advisory Committee, ‘‘ Introduction to Outer Space’’ (hereinafter cited 
as ‘‘Killian Report’’) (March 26, 1958); Berkner, ‘‘Man’s Space Satellites,’’ 14 
3ulletin Atomie Scientists 106 (No. 3, March, 1958). A popular symposium treatment is 
given in 41 Air Force: The Magazine of American Airpower, No. 3 (March, 1958). See 
uso the statement of Dr. Joseph Kaplan, Chairman, U. S. Committee for the Interna 
tional Geophysical Year, National Academy of Sciences, H.Rep. Comm. on Appropria 
tions, Subeomm. on Independent Offices, Report on International Geophysical Year 20-26 
1957); statement of Dr. Richard W. Porter, Chairman, USNC-IGY Technical Panel 
on the Earth Satellite Program, ibid. 68-73; A. N. Nesmeianov, President of USSR 
Academy of Sciences, ‘‘The Problem of Creating an Artificial Earth Satellite,’’ 
Pravda, June 1, 1957, p. 2. 
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Among the known uses of satellites already launched, observations o} 
the flights themselves permit inference as to the measurement of atmos- 
pheric density at pertinent heights, of the distribution of matter with 
the earth, and of the shape of the earth and the precise relative location 
of points on the earth’s surface. The addition of a radio beacon emitted 
from a satellite makes possible the measurement of total ionization in the 


exosphere (a sub-layer of the atmosphere) by comparing the satellite’s radio 
position with its optical position. Other instrumentation on the satellites 
has measured, for transmission to the earth, data on atmospheric tempera- r 
tures, the impact of micrometeorites, and cosmic radiation of various types. u 
On at least one satellite (Explorer II1) information has been stored up in C 
instruments and its transmission triggered by radio beams from the earth fi 
as the satellite passes over appropriate installations. The second Soviet el 
satellite, as is well known, carried a dog, which survived for a week and 
(like other animals sent into outer space in rockets by the Soviet Union if 
and the United States) furnished data for the planning of manned flight to 
Future activities in space may be rather suggested than predicted 0 
Responsible spokesmen have said that it is not too early to contemplat $01 
the use of unmanned orbital satellites for radio and television relays,‘ no 
for photographic observations of weather, and for photographie reconnais- ( 
sance of events on the earth’s surface;° rocket landings on the moon; the f 
2 For the fullest account so far given of the results of experiments conducted 01 van 
two Soviet satellites launched in 1957, see ‘‘Soviet Artificial Satellites of the Earth,’’ rad 
Pravda, April 27, 1958, p. 4, giving a preliminary report, largely without numerical logi 
measurements, on measurement of orbits, atmospheric density and temperature, co! nte 
position of the ionosphere, cosmic radiation, and biological effects on the dog carr 
in the second satellite. See also N. Y. Times, May 2, 1958. a 
3 Besides the sources cited in note 1, see Edson, ‘‘ Astronautics and the Future,’’ 14 serv 
Bulletin Atomic Scientists 102 (No. 3, Mareh, 1958); Recommendations of t ‘ian: 
Technical Panel on the Earth Satellite Program of the U. S. National Committee mak; 
the International Geophysical Year, excerpted in N. Y. Times, March 20, 1958. ] = 
cf. Dr. James Van Allen, Chairman of the Working Group on Internal Instrument ne 
of the USNC-IGY Technical Panel on the Earth Satellite Program, National Academy 
of Sciences, testifying before a subcommittee of the House of Representatives in Ma sance 
1957: ‘*I might say I do not subscribe to some 99 percent of what is written about irmed 
this subject—exploration of space—as having any validity.’’ H. Rep. Comm. 0! p. 163 
Appropriations, Subcomm. on Ind pendent Offices, Report on International Geop! ys 104-5 
Year 91 (1957). ‘Oper 
4 Petrov, ‘‘ Artificial Satellites of the Earth and the World Telecenter,’’ Zvezda Havila 
No. 4, pp. 160, 164 (June, 1957). According to Petrov, the notion of using aircraft as No. 5 
relay stations for television was proposed by P. V. Shmakovyi in 1936. et. 14 
5 The U. S. Air Force reported in January, 1958, that it hoped to launch a militar} 8 Coy 
reconnaissance satellite with a recoverable capsule by the Spring of 1959: testu ton of 
of Major General Bernard A. Schriever, Commander of Air Force Ballistic Miss 1958, 
Division, before the Sen. Preparedness subcommittee, reported in N. Y. Times, Jan. 19 7 See 
1958. According to subsequent testimony by the same officer before the House Select f Soci: 
Committee on Astronautics and Space Exploration, the project for the development 0 and Me; 
a reconnaissance satellite had been given top national priority, N. Y. Times, April 2° nternat 
1958. Unidentified Air Force officials were reported as estimating ‘‘that a reconnals 76 (19: 
sance satellite carrying a telescope forty inches in diameter could detect objects ‘ 8 Cf. 
earth less than two feet in size from an altitude of 500 miles.’’ Jbid. The President ‘atellite. 
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told the American Society of Newspaper Editors on April 17, 1958, that a reconna 
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landing of scientific instruments on the moon in working condition ; manned 
fight in an orbital satellite that can return its human passenger alive 
to the earth; manned flight to the vicinity of the moon and back; and 
the use of outer space for part of the trajectory of peaceful missiles, 
delivering (say) mail or cargo between distant points on earth. More 
remote speculation concerns the establishment of space platforms; the 
assembly in outer space of large craft for interplanetary exploration ; 
modification of the earth’s weather; the acquisition of economic resources 
now known or unknown, such as solar energy, new forms of radiation,® and, 
ultimately, mineral or other resources that are present, and may con- 
ceivably become available, on the moon or other celestial bodies; and 
finally, discussed with all the casualness of a confident scientifie era, the 
encounter with sentient or intelligent beings on other planets.‘ 

The patterns of use of outer space will of course unfold in a context 
f conditions which even now, we suggest, can be identified as being certain 
to affect the law of space as it develops over the years. Some of these 
‘onditions are common to many areas of human conduct and interest; 
some are, in a measure, peculiar to the use of outer space. Those that are 
noted below are intended to be illustrative only. 

One condition of first importance is the extraordinary interdependence 

scientific, military, commercial, and other objectives that may be ad- 
vanced by the same activities in space. Scientific observations on cosmic 
radiation may some day serve as a basis for the development of radio- 
logical warfare. A television relay station may be capable of use to 
nterfere with communications instead of facilitating them. A reconnais- 
sance satellite may be made to yield important economic benefits from 
services to meteorology. Geodetic observations made by celestial mechani- 
‘ans may improve the accuracy of intercontinental ballistic missiles by 
making international maps more precise.* For an orbiting satellite carry- 


ing a nuclear warhead, it is perhaps not easy to imagine an immediate 


sance satellite, if successful, ‘‘ would transmit military information of value to all the 
armed forees.’’ N. Y. Times, April 18, 1958. See also Petrov, loc. cit. note 4 above, 
p. 163; Edson, ‘‘ Astronautics and the Future,’’ 14 Bulletin Atomic Scientists 102 at 
104-5 (No. 3, March, 1958). Some technical limitations are pointed out in Parsons, 
‘Open Sky Plan in the Atomic Age,’’ Missiles and Rockets 78, 80 (June, 1957) ; 
Haviland, ‘‘On Applications of the Satellite Vehicle,’’ 26 Jet Propulsion 360, 361-362 
No. 5, Pt. 1, May, 1956); ‘‘ USAF Pushes Pied Piper Space Vehicle,’’ Aviation Week, 
kt. 14, 1957, p. 26. 

6Counters on the two Explorer satellites launched early in 1958 have detected radia- 
tion of unexpected intensity near the apogees of their orbits. N. Y. Times, May 2, 

™See the papers reprinted in ‘‘Man in Space: A Tool and Program for the Study 
f Social Change,’’ 72 Annals N. Y. Acad. Sei. 165-214 (1958); Haley, ‘‘Space Law 
nd Metalaw: A Synoptic View,’’ paper presented at the 7th Annual Congress of the 
nternational Astronautical Federation, Sept. 19, 1956; Cox and Stoiko, Spacepower 
76 (1958). 

'Cf. Tumanov, ‘‘Determining the Position of a Ship by Means of an Earth 
‘atellite,’? Sovetsky Flot, Dee. 21, 1957, p. 3, quoted in 9 Current Digest of the 
‘oviet Press 23 (No. 52, 1958). 
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commercial or scientific use that would not be served more efficiently by 
some other device, but it would be rash to say that no such use is possible. 

By reason of this interdependence, it may be difficult to apply some 
well-known legal techniques—prohibition, conditional permission, alloca- 
tion of responsibility for damage, regulation, and so on—on the basis of 
supposed predominant category of use. If we want certain benefits we 
may have to accept certain risks. Especially in the preliminary explora- 
tory stage (which may last for generations), we may have to stress thos: 
aspects of legal control that permit and encourage development, while 
doing our best to measure the size of the risk to which we are being 
exposed. This does not mean that we ought to reject the possibility of 
reaching, or at least talking about, an agreement to outlaw certain uses 
of outer space, for the marginal gains to be expected from those uses may 
not be worth their price; but it does imply that it will not be easy to defin: 
‘*peaceful purposes’’ or ‘‘scientifie purposes’’ without risk of hampering 
activities that have multiple uses. 

A second feature in the setting is established by the relation between 
activities in space and the international political situation; that is, the 
structure of the earth arena, the position and number of Powers, their 
relative technological success, and expectations of violence. The only 
Powers that have so far (to the best of our knowledge) succeeded in throw 
ing a ball or a can into outer space are the same two Powers around which 
the nations of the earth have been observed to cluster in the well-known 
postwar ‘‘bipolarity.’’ In the short run, the gap between the most power- 
ful and the least powerful nations, between the technologically most ad- 
vanced and the technologically least advanced, will seem to widen, and 
the visible orbiting satellites furnish a spectacular evidence of the widen- 
ing gap. Yet the gap will be closed, though by the time it is closed it may 
be obsolete to speak of competing national state systems at all. Even 
before that time comes, the political effects of achievement in space may 
be the reverse of the technological effect. As the lessons of space prowess 
are driven home to the peoples of the earth, the Big Two may find that 
they must pay not less but more attention to the reactions and drives of 
the less powerful nations; that they must redouble their coupled as- 
surances of the possession of strength and the resolution not to use it 
except under extreme provocation; that they must pursue their quest of 
international support in the formal and informal fora of world public 
opinion. Thus, under today’s conditions, each accretion of power to the two 
contending systems of world order, thrusting still heavier responsibilities 
on those who wield that power, may paradoxically increase the trend 
toward multipolarity, uplifting the weak and casting down the strong 
This, however, is not to say that outer space is destined to be controlled 
by the world (earth) community or that the nation states with effective 
power in outer space can be expected or should be required in the interest 
of that community automatically to relinquish it to any particular inter- 
national organization. 

A third feature of the factual setting relates to the changing relative 
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importance of distance and time. It is possible that achievements in 
space will tend to diminish the importance of space in the positional sense 
and increase the importance of time for the planning of human affairs. 
In military planning, to take one example, the threat of attack from outer 
space may reduce the intervals available for self-protection by shelter or by 
reprisal and thus increase the urgency of inspection and patrol. The 
importance of this fact for law is indicated by the existence of the Air 
Defense Identification Zones, scores of miles out over the high seas, which 
preceded the age of space by several years.® In terms of location the 
underlying high seas are not United States ‘‘territory’’; but in terms of 
time the United States has a legitimate claim, as would other nations in 
similar circumstances, to check on suspicious activities that are carried on 
so few minutes (rather than so few miles) away from American shores.*® 

A somewhat different aspect of the importance of time to the law of 
space is the interrelation of the sequences of various pertinent processes, 
legal analysis, the course of exploration in 


among them the evolution of 
space, the development of space technology and engineering on earth, the 
eradual effects of space activities on cultural attitudes, and the progress 
or regress of our social, political, and economic institutions.** All these 
processes will take time, and their shifting concatenation will affect con- 
temporary policy. Still another aspect of time is presented by the possi- 
bility that events on board spacecraft will be measured, so to speak, by a 
clock that to an observer on earth would seem to run more slowly than our 
terrestrial clock, and that men, like clocks, may ‘‘age’’ more slowly on 


space trips than on earth.’* 
II 


The first few orbital satellites launched by the Soviet Union and the 
United States in connection with the International Geophysical Year 
would present in themselves no grave threat to international order. Yet 
the bare facts of the achievement are so spectacular, the implications for 
military technology so portentous, and the possible consequences for other 
domains of human action so numerous and significant and in part so 
urgent, that the volume of legal writing on control or regulation of 


9 Pépin, The Legal Status of the Airspace in the Light of Progress in Aviation and 
Astronautics 5 (1957); McDougal and Burke, ‘‘Crisis in the Law of the Sea,’’ 67 
Yale Law J. 539, 583 (1958); Martial, ‘‘State Control of the Air Space Over the 
Territorial Sea and the Contiguous Zone,’’ 30 Canadian Bar Rev. 245 (1952). 

10 Cf. the U. S. proposal for a zone of inspection in the Arctic, laid before the U.N. 
Security Council on April 29, 1958, and the counter-resolution submitted by the U.S.S.R. 
N. Y. Times, April 30, 1958, p. 10 

11L. K. Frank, ‘‘Cultural Implications of Man in Space,’’ 72 Annals N. Y. Acad. 
Sei. 195 (1958). 

12 Killian Report, p. 7; Clarke, The Exploration of Space 176-177 (1953). 

13 Objectives to be served by space exploration as expressed by governmental 
spokesmen in the United States and the Soviet Union have been limited to a fairly 
modest range. The Killian Report mentions curiosity, defense, prestige, and the 
zeal for scientific knowledge. The President’s message to Congress dated April 2, 
1958, proposing the creation of a National Aeronautics and Space Agency, was confined 
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The inereased testing of missiles 


activities in space has grown rapidly. 
whose trajectory reaches very high altitudes, and the possibility that such 
missiles fitted with nuclear warheads will soon have achieved operational 
capability and numbers, have contributed to the sense of urgency and to 
the elaboration of a spate of random proposals, extrapolated from poorly 
evaluated contexts and unrealistic in terms of probabilities. 

Most legal writers discussing the legal regime of outer space have pro- 
ceeded from absolute notions of airspace sovereignty and have felt it 
establish a boundary between outer space and airspace." 


necessary t 
They have proposed various schemes, some of which will be mentioned 
below, for the zonal division of space. They appear to have assumed, not 
always explicitly: (1) that present legal arrangements for use of conven- 
tional airspace would be unaffected by the arrangements adopted for 
outer space; (2) that the arrangements adopted for outer space must differ 
substantially from those adopted for airspace; (3) that outer space must 
have a legal ‘‘status’’ which could be discovered or agreed upon;*® (4 
that for this purpose it was necessary to fix a single boundary in terms of 
location; (5) that the establishment of such a boundary was possible 
without serious regard to physical facts (except those used in the estab- 
lishment of the boundary itself), present and future technological develop- 
ments, the functions of spacecraft, or the purposes of space activities. 

The problems presented by man’s entry into space appear to others to 
offer an opportunity to fortify international organizations and expand 
their jurisdiction. Proposals for legal control in the altitudes above the 
chosen boundaries have centered round the United Nations, or some 
other present or proposed international organization, as preferred or even 
exclusive owner of outer space, operator of spacecraft, prescriber of 
‘law’? for events in space, forum for preparation of an international 
convention to prescribe such a ‘‘law,’’ or research agency for outer space." 


to recommendations for administrative machinery in aid of these objectives; see N. Y. 
Times, April 3, 1958. A proposal made on March 15, 1958, by the Ministry of Foreign 
Affairs of the U.S.S.R. linked the use of nuclear power and the exploration of outer 
space and stressed the ‘‘opportunities for the joint study and harnessing of the st 
unexplored forces of nature’’ by way of preamble. N. Y. Times, March 16, 1958. 

14 See the sources cited in Section V below. 

a ‘‘legal status of space’’ involves as much reification 


15 To suppose that there is 
’? In both cases the question 


as to suppose that there is a single ‘‘freedom of the seas. 
to be asked is, rather, What legal consequences should be entailed by certain activities 
in order that they be accommodated with other activities under given policies? Nor 
will legal analysis be advanced by distinguishing between jurisdiction over space and 
or by suggesting that ‘‘the first legal problem 


jurisdiction over activities in space, 
is the question of who owns 


of the space age, and of most immediate concern 
space.’’ Hon. K. B. Keating (Rep., N. Y.), ‘‘The Law and the Conquest of Space,’ 
address before N. Y. State Bar Ass’n., Jan. 31, 1958, p. 6. Cf. Matéeseo, ‘A qui 
3arreau de la Prov. de Québee 227, 239 


appartient le milieu aérien?’’, 12 Rev. du 
(1952), concluding that the attempt to determine the legal status of airspace should 
be abandoned. 

16 See Knauth, Legal Problems of Outer Space in Relation to the United Nations 
13 (1958); Committee to Study the Organization of Peace, Strengthening the United 
Nations 218-219 (1957) ; Cooper, ‘‘ Missiles and Satellites: The Law and Our National 
Policy,’’ 44 A. B. A. Journal 317, 321 (1958). 
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In detail the proposals have included lists of doctrinal topics that in 
the view of the compilers should be handled by international agreement ; 
recommendations for ‘‘a permanent UN space police organization, in ad- 


vance of any space dispute’’;** anticipation of ‘‘the sharing of responsi- 
bility, through the United Nations if possible, for the pacific development’’ 
of primitive extraterrestrial populations; *® and suggestions, advanced by 


Senator Wiley of Wisconsin in February, 1958,*° and repeated, with slight 
modification but without attribution, by the Soviet Foreign Ministry in 
March,”* for a new international scientific organization on problems of 
outer space. 

Later we shall attempt to offer a brief appraisal of proposed organiza- 
tional arrangements for control of activities in outer space, the proposed 
doctrinal content of space ‘‘law,’’ and the proposed geographical limits 
of its application, and to suggest by anticipation the past experience 
which may come to be considered most influential in the evolution of space 
law. Before undertaking this, we think it indispensable to survey, if 
only in outline, the probable specific controversies that may arise with 
respect to uses of outer space, that is, the claims that will be made by 
various participants to engage in, or prescribe or apply authority to, the 
use and exploitation of outer space, and the probable processes of earth- 
bound decisions by which such controversies may be resolved. If we 
bear in mind also the likelihood of changes through time in all pertinent 
variables—the pattern of use, the relevant surrounding conditions, the 
character of controversies, and the processes of resolution—we may hope 
to arrive at an orientation and a perspective that bear some relation to 
reality, and to submit tentative recommendations for policies in the inter- 
est of the general community. 


Ill 


The first task is to outline the probable course of future controversy. 
The initial question here is: Who, in the fairly near future, will make 
claims to act in outer space without interference from others on the 
earth, to restrain others from acting in certain ways in outer space, or to 
prescribe and apply policy to events in outer space? Probably the prin- 
cipal actors will be nation states; it is they—and not many of them— 
who will possess the necessary rocketry and mobilize the necessary funds. 
Private entities within a nation state, or private entities in two or more 
states acting as joint adventurers, may marshal the funds necessary for 


17 Jenks, ‘‘International Law and Activities in Space,’’ 5 Int. and Comp. Law Q. 
99, 102-112 (1956). 

18 Cox, ‘‘International Control of Outer Space,’’ Missiles and Rockets, June, 1957, 
p. 71. 

19 Lasswell, ‘‘Men in Space,’’ 72 Annals N. Y. Acad. Sei. 180, 191 (1958). For 
perceptive anticipation of some of the more important controversies, see Lasswell, 
‘*The Political Science of Science,’’ 50 Am. Pol. Sei. Rev. 961, 971 (1956). 

20 Wiley, ‘‘Challenges, Old and New, in the Space Age: The Need for an Inter 
national Space Organization,’’ address prepared for delivery at Georgetown University, 
Washington, D. C., Feb. 24, 1958 (mimeo.). 

21N. Y. Times, March 16, 1958. 
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commercial or scientific activities in outer space, though they probably 
would depend upon the launching facilities of national governments. It 
is conceivable that an undertaking in space may be a joint effort of several 
types of participants: national governments might provide the launching 
facilities and specify certain uses of the satellite; private, commercial, or 
scientific organizations (national or trans-national) might finance certain 
uses, prepare and control some of the instrumentation, and claim some 
control over the resources produced by that portion of the activity that 
they had financed and planned. International (regional or global) organi- 
zations will also claim to be able to act in outer space, though difficulties of 
financing under present conditions may preclude important activity under 
such auspices unless new types of arrangements are devised. Interna- 
tional organizations, as well as nation states without present launching 
capability, are already, of course, active in the assertion of claims to pre 
scribe and apply policy to events in outer space. 

The objectives to be sought by these claimants will not differ, except 
in modality and proportion, from objectives of the same types of claimants 
in respect of the use of conventional airspace or the use of the sea. To 
the extent that the élites of the nation-state claimants can act, whether 
consciously or unconsciously, appropriately to maximize gains and mini- 
mize losses, they can be expected to seek to extend their power and 
promote their security not only by developing direct weapons uses, but 
also, and perhaps much more significantly, by increasing the knowledg 
and skills at their disposal; by enhancing the prestige and respect that 
they enjoy in the community of nations; and by increasing wealth that 
may ultimately become available as a consequence of the enlargement of 
resource environment and the advance of technology. Nation states lack- 
ing an early prospect for the capacity to engage in space activity may be 
expected to seek protection, through alliances or action of the international 
community, from real or fancied threats of attack; to seek a share of 
whatever resources are produced by activities in space; and to seek access 
to the knowledge and skills developed by space activities. In a different 
epoch it might have been expected that some states, or some important 
organized forces, would react to man’s entry into outer space (had that 
entry been possible in that epoch) by attempts to discourage the activity 
of others in that direction, but contemporary culture makes it unlikely 
that states will harbor, or at least express, attitudes of hostility, either 
monopolistic or obseurantist. 

Some of the condititions under which these objectives will be sought 
by these claimants have been sketched above: the interdependence of dif- 
ferent types of objectives, the competing trends toward bipolarity and 
multipolarity, and the increasing importance of the temporal dimension 
for the process of claim and decision. Only the course of future events 
ean disclose the exact nature of changes that may be expected in these 
and other conditions, such as the progress and spread of space technology, 
the type and richness of the resources actually made available for exploita- 
tion in outer spaces, the possibilities of destructive impact (deliberate or 


pre 
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accidental) on the earth; possibilities for surveillance of activities on the 
earth from space; fluctuations in effective relations between contending 
systems of order among states; fluctuating expectations of early or sub- 
stantial violence on the earth; possibilities for defense against, or destruc- 
tion of, objects launched into outer space; and indirect consequences of 
space activities, like changes in the pattern of technical education, changes in 
the degree to which economic activity in industrialized countries becomes in- 
creasingly capital-intensive, and changing conceptions of the place of man 
(and of God) in the universe. 

One condition of the use of space that has immediate relevance for the 
process of claims with respect to that use is the degree to which the re- 


sources of space, in the broadest sense of the term ‘‘resources,’’ admit of 
being shared. Space can be used for the simultaneous flight of more than 
one craft, for instance, though in time some rules of the road will of course 
be needed. Scientific observations of cosmic rays, storm patterns, air den- 
sity, meteor showers, and the like, can be carried on by many different 
satellites at the same time. Television relay stations could, apart from 
considerations of cost, be put up by separate and even competing Powers. 
The other planets in our solar system, and the moon, can at some point in 
time be visited by exploratory manned or unmanned rockets launched by 
more than one Power. 

Such uses may be ealled sharable, or inclusive; they permit similar ae- 
tivity by others without the necessity of more than minor accommodation. 
It is true that some of the results of some of these activities cannot be 
shared. For example, if the planet Venus proves to be enveloped in a sea 
of petroleum and if a means is devised for bringing the petroleum back 
to the earth or for fueling vehicles with it, the same oil probably cannot be 
used in more than one engine. Again, pictures or other records of informa- 
tion obtained by reconnaissance may be transmitted to a number of dif- 
ferent receivers or may be reserved by various devices until they reach a 
single intended receiver, and in some easily imaginable circumstances the 
value of such information—like the value of a diamond—may vary with its 
scarcity. Nevertheless, the underlying activity is sharable in the same 
way as many can fish, though the catch be severally appropriated. 

Most claimants, while asserting their own rights to engage in such shar- 
able activities, will probably acknowledge or at least not deny that others 
may do the same.** Like many traditional claims in public and private 
international law, these claims will carry a promise of reciprocity, com- 
bined wherever possible with latent or expressed threats of retaliation or 
reprisal if the complementary promise is dishonored. This pattern of 


reciprocally tolerated access to outer space for sharable or inclusive uses 
may be restricted by the attempt to ensure the publie order of the world 
community through devices providing security from military attack, pre- 


22Cf. Secretary of State Dulles, speaking at a news conference on the Soviet 
protests made against balloon overflights: ‘‘In the main, it is a recognized practice to 
avoid putting up into the air anything which could interfere with any normal use of 
the air by anybody else.’’ N. Y. Times, Feb. 8, 1956. 
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venting or at least making difficult the activities of unaccountable (flag- 
less) space objects or spacecraft (to be compared with measures against 
piracy on the high seas), and imposing rules of the road. 

The emphasis on mutual tolerance of sharable uses of outer space may 
seem belied by the history of activities in airspace. Low-altitude flight 
in the air is sharable in the same sense as is flight at higher altitudes, though 
there is less ‘‘room’’; weather balloons can take readings without necessarily 
interfering with the taking of similar readings by other people’s weather 
balloons; and so on. Yet, ever since the legal positions hardened after 
the end of the first World War, most underlying national states claimed 
for themselves the right in their discretion to exclude others, or impose 
conditions upon the activity of others.** For motives of defense as well as 
economic protection or aggrandizement, the nations of the earth will 
probably continue to claim the exclusive control of the use of their super- 
jacent airspace. We do not expect that a pattern of the shared use of outer 
space will in the near future be imitated in the airspace. To the extent 
that conventional aviation may be superseded by space flight, the pattern 
of exclusivity may lose much of its importance, but this development seems 
to be rather far in the future, with the possible exception of postal rockets. 
Even for such rockets, it would seem that the consent of the ‘‘target’’ 
areas had better be obtained in advance, and the ‘‘target’’ state might 
be well advised to station its own inspector when the payload is attached 
to the rocket. 

Thus far, in anticipation of possible future controversies, we have sug- 
gested that states will probably continue, as in the IGY, to make claims to 
certain sharable, inclusive uses of outer space, beyond a still undescribed 
territorial boundary, but that they will probably also continue to demand 
exclusive control of the use of superincumbent airspace. In addition, it 
may be expected that as technological competence advances, states will, 
with respect to outer space, as they have with respect to the oceans, lay 
claim to certain occasional exercises of exclusive authority for the pro 
tection of certain special interests, such as security, safety, health, and 


revenue. Claims may also be made, by or on behalf of nation states not 


currently possessing space capabilities, for an allocation of authority whereby 


sharable uses are free to all and exclusive uses are the monopoly of an 
organization representing the world community. Because of the necessity 
for distinguishing in both claim and decision between exclusive and inclusive 


uses, controversies will also focus for a time upon alleged problems in fixing 


23 Goedhuis, ‘‘The Air Sovereignty Concept and United States Influence on Its 
Future Development,’’ 22 Journal of Air Law and Commerce 209, 211-216 (1955) ; 
Honig, The Legal Status of Aircraft 6-9 (1956); Academy of Sciences of U.S.S.R., 
Institute of Law, International Law 318 (Korovin ed., in Russian, 1951); Lisovskii, 
International Law 158-160 (in Russian, 1955); Kislov and Krylov, ‘‘ State Sovereignty 
in Airspace,’’ International Affairs, No. 3, 1956, pp. 35, 36-39; Lakhtine, ‘‘ Rights over 
the Arctic,’’ 24 A.J.I.L. 703, 714 (1930). See the Soviet notes to the U. 8. Govern- 
ment protesting the launching of balloons that overflew the Soviet Union, N. Y. Times, 
Feb. 6 and 19, 1956. 
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boundaries and ultimately upon real problems in distinguishing between 
types of activities. 

Other types of controversies can be expected to involve, inter alia: 
claims to share, or to exclude others from sharing, the resources yielded by 


exploration and research in space, whether in the form of new knowledge 


and skills, materials or energy derived from space exploration, access to 
celestial bodies, or effects produced on the earth; claims to regulate and 
fix responsibility for deprivations inflicted by space activities such as impact 
damage,** intended injuries to space objects, pollution, invasion of privacy 
by means of reconnaissance, effects on weather, or interference with com- 
munications ;*° and later, in the era of manned space flight, claims related 
to the chartering and licensing of spacecraft, to the nationality or other 
link of spacecraft with the launching state or other organization on the 
earth, to the regulation of events on board spacecraft that produce conse 
quences of importance to the legal systems of the earth, and to the control 
over certain aspects of any encounters with extraterrestrial life. Each 
type of controvery thus projected will comprise sets of opposing claims, 
will be affected by its own unique variables, and will require its own 


distinct clarification and application of policy. 


IV 


Having indicated some of the types of prospective controversies between 
the states of the earth over the use of outer space and the prescription and 
application of authority to uses of outer space, we turn to consider the 
ways in which those controversies are likely to be resolved. 

The first important question is, again, Who will make the decisions? 


Since some of the current proposals for space law seem to assume that 


24 The possibility that a satellite sent into outer space could be designed to survive 
re-entry into denser atmosphere was raised in 1956 by Drs. Carl Gazley, Jr., and 
David J. Masson, who reported that new alloys already developed could withstand 
the maximum temperatures which it was expected that a satellite would attain upon 
descending into denser atmosphere. Time, Dec. 3, 1956; N. Y. Times, Dee. 2, 1956. 

Reports that fragments of satellites already launched (Sputnik I and II) fell to earth 
in recoverable condition seem to be unconfirmed. At all events, writers, who supposed 
that a satellite, upon losing altitude, must necessarily ‘‘burn up like a meteor,’’ 
might have reflected that parts of some meteors reach the earth. Cf. ‘‘Satellite of 
the Earth,’’ Agitator (a Soviet periodical), Oct. 1957, pp. 6, 9. 

25‘*The Federal Communications Commission ... has received a formal protest 
that radio transmissions of the Soviet Sputniks have violated global agreements for 
radio frequency allocation. Under the International Telecommunications treaty, cer 
tain bands are reserved for worldwide use for distress signals and scientific purposes. 
The unauthorized use of these bands by the Sputniks may have resulted in serious 
errors of instrument calibration and interference with aircraft radio and radar beacons. 
This situation will be aggravated, of course, as more Sputniks and baby moons are 
launched. A conglomeration of satellites transmitting conflicting signals could en 
danger lives and would make tracking and transmission virtually impossible.’’ Rep. 
Keating, loc. cit. note 15 above, p. 9. The accuracy of the comment is less important 
than the fact that the controversy has arisen. According to a Soviet report, it was 
in the interest of greater precision of measurement that a frequency was selected which 
would be less subject to ionospheric distortion. Pravda, April 27, 1958, p. 4. 
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decisions will be made directly by the conscience of mankind, or by some 
presently mythical global court with universal compulsory jurisdiction, 
it may be useful to recall that the most influential participants in the 
process of making authoritative decisions will probably, in the large, re- 
main the officials of nation states—not only those states with outer space 
capabilities, but also others. The composition of the relevant élites may 
change in ways that may have importance for the character of their de- 
cisions on space claims; scientists and engineers, for example, may exert 
greater weight in their national councils than they used to, and this change 
may influence national policy in a direction that may(but need not) be 
more universalistic and more rational.*® International officials, religious 
leaders, military technicians, and others may affect decisions on some space 


issues to a degree not equaled perhaps even by the current controversy 


over the production, testing, 
ficials and their legal advisers may find themselves faced by urgent de 


and use of nuclear weapons. Political of 


mands for early, formal, comprehensive agreement on a wide range of is- 
sues not yet ripe for such treatment; and it may be remarked in parentheses 
that it will serve some of them right. 

It is characteristic of the loose and primitive structure of the contempo 
rary earth arena that many of the nation-state officials who will make the 
decisions are the same who will be making the claims. The differenc 
in rdle may make a significant difference in self-image, in the length of 
the time range for the calculation of interest, and in recognition of need 
for reciprocity; but the objectives of their action as decision-makers will 
of course in measure overlap the objectives of their action as claim- 
ants. They will be, and they will take care to appear to be, concerned 
for the attainment of some modicum of security: the indefinite postpone 
ment of unacceptably destructive violence, the achievement of some stability 
of expectation as to modes of exercising effective power, the maintenance of 
public order against hostile or reckless or capricious threats. They will 
wish to conserve the potentially vast resources of space for the production 
of the largest net gain in all values, though their respective preferences 
for the distribution of the gain may be mutually incompatible. They will 
probably concur in demanding that as many of the uses of outer space as ar 
capable of being shared without serious inconvenience be kept available 
for sharing. They will seek in various ways to adapt to their existing 
power objectives the potentialities opened up by the access to the new re- 
source environment; the brave new worlds will not for some time suffice to 
redress or greatly distort the balance of the old. 

The process of decision will similarly be affected by many of the same 
conditions that are relevant to the process of claim. The distribution of 
effective power (in the broadest sense) on the earth, reckoned according 
to numbers of participants, relative strength and leverage, scope and sta- 


bility of their coalitions or alliances, and expectations of violence from 


The 


various quarters, will affect the urgency and the content of decision. 


26 See Kistiakovsky, ‘‘Science and Our Future,’ 


549 (1958). 
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changing state of negotiations on disarmament with respect to ballistic 
missiles, nuclear weapons, and conventional forces, will affect the perceived 
importance of agreement on certain areas of outer space activity, the degree 
of expectable conformity to whatever decision is reached, and the power 
available to whatever entity will attempt to police the decision. The 
direction of space efforts and thus the relative importance of decision on 
various issues will be affected by the understandably growing budgetary 
ambitions of planners, military and civilian, lay and scientific,*’ by the 
spur to technology given by the challenge of outer space, by the interna- 
tional political appeal of space prowess, and by the conscious deference of 
the great Powers toward the strength that resides in weakness. The need 
for speedy decision may be increased by the rise in the number of partici- 
pants and the gravity of the consequences of action or inaction; the same 
factors may increase the need for concentration of decision-making func- 
tions or, in the alternative, for more successful indoctrination and pro- 
cedural planning at the periphery. 

In many respects the methods by which controversies over the use of 
outer space will be resolved in the prescription and application of policy 
can be expected to resemble those by which the law of the sea has evolved ;** 
these have recently been described in some detail and need not be rehearsed 
here.** In certain important respects, however, they will differ. Thus, 
changes in the time factor, to which we have already alluded, may make the 
‘‘intelligence’’ component of decision more important for the application of 
law in outer space and of space law on earth than it is for the law of the 
sea. The recommending function may, as we have suggested above, be 
characterized by a larger role for the scientist and the skilled technician. 
The disparity between capabilities of less and more powerful nations may 


precipitate new groupings for the assertion of demands in such bodies as 
the United Nations. 
It is possible, also, that a new emphasis may be placed upon the role of 


explicit agreement in the prescription of policy. Thus, voices are being 
raised in urgent recommendation that new prescriptions to govern ac- 
tivities in outer space be elaborated by most explicit, formal, comprehen- 


sive, and early multilateral agreement.*° Among the motives of this ur- 


27 The head of the U. S. Rocket and Satellite Research Panel of the IGY has testified 
before a Congressional committee that Congress should appropriate at least $500,000,000 
a year for the National Aeronautics and Space Agency. N. Y. Times, April 29, 1958 
The President’s Science Advisory Committee referred to a rough estimate of ‘‘about a 
couple of billion dollars, spent over a number of years to equip ourselves to land a man 
on the moon and to return him safely to earth.’’ Killian Report, p. 11. 

28 Zadorozhnyi, ‘‘The Artificial Satellite and International Law,’’ Sovetskaia Rossiia, 
Oct. 17, 1957, p. 3. 

29 McDougal and Burke, ‘‘Crisis in the Law of the Sea: Community Perspectives 
versus National Egoism,’’ 67 Yale Law J. (1958). 

80 F.g., Munro, ‘‘Law for the ‘Heav’n’s Pathless Way’,’’ N. Y. Times Sunday 
Magazine, Feb. 16, 1958; Cox, ‘‘International Control of Outer Space,’’ 
Rockets, June, 1957, pp. 68, 71; B.P.—D., ‘‘L’apparition d’engins ‘extra-atmosphériques’ 


Missiles and 


va exiger ]’élaboration d’un ‘droit international de 1’éspace’,’’ Le Monde, Oct. 12, 
1957, p. 4; Aaronson, ‘‘ Earth Satellites and the Law,’’ 220 Law Times 115 (Aug. 26, 
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gency, the fear of military uses probably predominates, though one may 
also detect the desire for doctrinal tidiness and the vague hope that by 
throwing a net of legal controls into the vastness of the universe one 
may tame the disturbing unknown. The diverse proposals for a ‘‘ Big-Solu 
tion-Now’’ seem to proceed upon one or more of several underlying 
assumptions: 

(a) That paper agreements solve problems whether or not effective 
sanctions exist to assure compliance. 

(b) That the necessary objective of negotiation is agreement. 

(ce) That almost any agreement is better than no agreement. 

(d) That over-all solutions that fail are superior to particular ad- 
justments that succeed. 

(e) That international control, operation or ownership is somehow 
‘‘demanded’’ by the supposed intrinsic supranationality of extrater- 
restrial activity or else morally superior to a ‘‘national”’’ solution. 

(f) That the supposed tidiness of an explicit comprehensive treaty 
or convention would be so far preferable to the uncertainty of the 
legal situation in the absence of such a treaty that it is worth paying 
a substantial price to achieve it. 

These assumptions are at least debatable, and in present circumstances 
some of them seem plainly wrong. At all events a broad agreement of this 
sort is unlikely under present conditions, and hopes should not be raised 
if they are very likely to prove false. Particular subjects may be dealt 
with by formal agreement; we suggest below some of the subjects on which 
agreement is foreseeable, if not probable. The remainder of what a future 
historian will—only in that future—be entitled to call ‘‘ The Law of Space,’’ 
when law is conceived as the community’s expectation about the ways in 
which authority will and should be prescribed and applied, will un- 
doubtedly grow by the slow building of expectations, the continued ac- 
cretion of repeated instances of tolerated acts,** the gradual development 
of assurance that certain things may be done under promise of reciprocity 
and that other things must not be done on pain of retaliation. The prac- 
tice of the various makers of decisions, most of them in the foreign offices 
of nation states, will be guided by the experience of the past; it is in this 
way, and not by mechanical translation, that the two great bodies of legal 
experience with respect to air and the sea will become relevant. 

Methods for the application of authority may also reasonably be ex- 
pected to vary from those that have traditionally characterized the inter- 


Pépin, The Legal Status of the Airspace in the Light of 


Nations 218-219 (1957); 
Danier and Saporta, ‘‘ Les Satellites 


Progress in Aviation and Astronautics 7 (1957); 
Artificiels,’’ 18 Rev. Gén. de 1’Air 297, 303 (1955); Peng, ‘‘Le vol a haute altitude 
et l’article 1 de la convention de Chicago, 1944,’’ 12 Rev. du Barreau de la Prov. dé 
Québee 277 (1952). Contra, Schachter, ‘‘The Law of Outer Space,’’ address to Inter 
national Law Association, American Branch, April 11, 1958 (mimeo.). 

31 Until the diffusion of space technology, the number of states acting in outer space 
may be regarded as somewhat limited for establishing the expectations necessary to 


the growth of ‘‘customary law.’’ 
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actions of states. Much of the concrete application of community prescrip- 
tion to the resolution of controversies about uses of outer space will of 
course be made, in centuries’-old tradition, by the states themselves as 
against one another in supervising and regulating their own initiative and 


enterprises. It is probable, however, that evolving space activities, with 


all their promise of new richness and intensified threats, will be attended 
by new and more comprehensive demands for direct, organized community 
intervention. Demands already being asserted range over such varying 
degrees of community involvement as: advance registration, advance in- 
spection, approval prior to launching; regulation of launching-time, orbits, 
contents, and activities; prohibition of military uses; international opera- 
tion of some or all space flight; and international ownership of some or 
all spacecraft, as well as of space objects, things discovered, resources 
acquired, etcetera. In the presently unlikely event that one nation state 
acquires and retains overwhelming power to prescribe and enforce order in 
space, the decisional process will be naturally weighted in favor of that 
state’s policies, though the power be seldom exercised, as in the maritime 


pax britannica of the nineteenth century.** 
Vv 


Speculation on the outcome of controversies over the use of outer space 
must be muted by the awareness that no agreement in these circumstances 
will be worth more than the common interest of the participants, clarified 
either at the time of agreement or later in the course of experience under 
it. The fact that leaders purport to recognize such a common interest is, 
of course, no proof that there is one, though there may indeed be one which 
the leaders, despite their assurances, fail to recognize. The interdependence 
of the nations of the earth, already knit by contemporary technology, will 
be increased, at least until (and probably even after) the remote era of 
extraterritorial colonization has been followed by the still more remote 
period of the wars of interplanetary independence. This interdependence, 
though pervading all values, is most apparent in the field of security. There 
is no present reason to suppose that by reason of capabilities in outer space 
any state will become able absolutely to secure its military safety by uni- 
lateral action, while at the same time the danger of substantial military 
damage (not necessarily defeat) in the event of hostilities will if anything 
grow greater. Apprehension of possible military dangers, often exag- 
gerated, can be expected to continue to color decisions and to impede the 
clarification of common interest in peaceful uses.** 

Most of the published legal discussion about probable future decisions 
has been focused on the question whether existing prescriptions on sover- 
eignty in airspace apply to flight in outer space. The principal text sub- 


82 The policies of a dominant state need not favor claims of exclusive authority 
even by officials of that state; see McDougal and Burke, loc. cit. note 29 above, 566- 
569 (1958). 

33 McDougal and Feliciano, ‘‘International Coercion and World Public Order: The 
General Principles of the Law of War,’’ 67 Yale Law J. 771 (1958). 
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jected to this type of analysis is the Chicago Convention on International 
Civil Aviation of 1944, which uses the term ‘‘aircraft’’ without defining 
it except in annexed wording close to the formula of the Paris Convention 
of 1919: ‘‘all machines which can derive support in the atmosphere from 
reactions of the air.’’** The flight of pilotless aircraft over the territory 
of non-consenting states is prohibited by Article 8 of the Chicago Conven- 
tion, but this provision was taken in substance from Article 15 of the Paris 
Convention.*° 

A few legal writers have taken the position that the Chicago Convention 
and domestic Constitutional or statutory pronouncements on sovereignty 
in airspace are automatically applicable to outer space.*® The gist of their 
arguments is to the following effect: that the old texts referred to air, air- 
space, atmospheric space and aircraft only because there was no present 0c 
easion to describe specifically activities at higher altitudes, and that terms 
must therefore be interpreted as covering the entire range of flight; that the 
old texts should not be limited to whatever is now determined to be an 
appropriate ‘‘ceiling’’ for air or for atmosphere, because no one had a 
ceiling in mind when the existing prescriptions were formulated, and it 
was only by chance that terms were used which now turn out to have a 
ceiling; and that the first satellites in any event passed through atmos- 
pherie space for part of their orbits. 

For those who have taken this position, the question of boundaries be 
tween airspace and outerspace is not so much a question of creating new 
authority to fill a void as it is of changing existing authority, alread) 
supposedly projected to the ends of the universe. 

A rather larger number of writers have taken the position that the ex- 
isting prescriptions on sovereignty in airspace cannot be applied to flight 
at altitudes where there is no air—or, as some take the trouble to put it, at 
altitudes where there is not enough air to sustain the flight of aircraft.** 
84 International Convention Relating to the Regulation of Aerial Navigation (Oct 
13, 1919), Annex A, Preliminary Section; Convention on International Civil Aviatio1 


(Dee. 7, 1944), Annex H, Def. (a). 
85 International Convention Relating to the Regulation of Aerial Navigation 
13, 1919), Art. 15 (as modified 1929); see also 2 Proceedings of the Internationa 


(Oct. 


Civil Aviation Conference, Chicago, 1944, p. 1382 (1949). 

86 F.g., Danier and Saporta, loc. cit. 297, 300; Sulzberger, ‘‘ Air Space—A Need for 
Definition is Seen, But an Ancient Roman Maxim Goes Begging,’’ N. Y. Times, F* 
24, 1958; Peng, loc. cit. note 30 above, 292. 

37 F.g., Pépin, loc. cit. note 30 above, p. 3; Cheng, ‘‘ Recent 
Law,’’ 9 Current Leg. Problems 208, 215 (1956); Ward, ‘‘ Projecting the Law of tl 
Sea into the Law of Space,’’ JAG Journal, March, 1957, pp. 1, 5; Roy, ‘‘Some Cur 
rent Considerations Affecting the Evolution of Space Law,’’ Am. Rocket Soc. Pul 
388-57 (mimeo., 1957). Zadorozlinyi, loc. cit. note 28 above, states: ‘‘The Soviet ar 
ficial earth satellite does not violate the air sovereignty of any state if only because i 
does not fly in space over other states but the territory of these states by dint of the 
rotation of the earth passes as it were underneath the orbit of movement of the satellit 
which orbit is constant in relation to the earth and stars.’’ Cf. Haber, ‘‘Space Sate! 
lites, Tools of Earth Research,’’ 109 National Geographic Magazine 486, 495 (1956 
‘*Satellite Appears to Roam the Globe, Which Actually Rotates Beneath It 
satellite’s orbit will remain undeviating though the spinning world changes its fac 
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A few observers ** have supported the same position by other reasons, 


which may be summarized as follows: 


The old texts were prepared not for the purpose of controlling or 
dealing with flight in outer space but for the purpose of controlling 
and dealing with conventional flight, especiaily for the purpose of 
anticipated postwar civil aviation. 

It is unwise to warp these texts to fit automatically a new and un- 
foreseen situation, whether or not the old terms may be made verbally 
applicable. 

Many technical facts bearing on space flight—such as velocity, alti- 
tude, velocity in relation to the rotation of the earth, methods of control 
and guidance—as well as military and commercial possibilities, differ so 
widely from the corresponding facets of the problems deal with in 1919 
and 1944 as to preclude the old solutions from being automatically 
applicable. 

Co-operation of some states and the acquiescence of others in the 
arrangements for the International Geophysical Year, which included 
plans of the United States and the Soviet Union to launch artificial 
satellites for scientific purposes, proved either that the consent of 
‘‘underlying’’ states was unnecessary for flight in outer space or that 
such consent had been granted, at least as to activities of the kind 
contemplated within the IGY.*® 


When writers in all these groups have turned from attempts to describe 
the results of previous decisions and begun to advance suggestions for a 
legal regime of space flight in the future, nearly all of them have sought, 
for the purpose of allocating competence over exclusive and inclusive uses, 
to divide outer space into fixed boundaries: boundaries fixed not by imagi- 
nary curtains vertically projected from national borders on the earth, but 
by equally imaginary horizontal sheets placed at stated altitudes parallel 
to the earth’s surface. Everything under the sheet would be airspace, in 
which the rules of exclusive sovereignty would continue to prevail in na- 
tional compartments confined by the border curtains; everything over the 
sheet would be ‘‘free’’ for all nations. The fascinating exercise of fixing 
the location of the sheet has been performed differently by different writers, 
and this exercise continues even now. Some would place it as low as 
38 F.g., Meyer, ‘‘Rechtliche Probleme des Weltraumflugs,’’ 2 Zeitschr. fiir Luftrecht 
31, 32-33 (1953); Jenks, ‘‘ International Law and Activities in Space,’’ 5 Int. and 
Comp. Law Q. 99, 103 (1956); Jacobini, ‘‘Problems of High Altitude or Space 


Jurisdiction,’ 6 Western Pol. Q. 680 (1953). Roy, loc. cit., also mentions reasons 
of this order. 

89 An implied general consent to use of outer space for any and all purposes can 
scarcely be derived from express consent to uses connected with the IGY. Indeed 
such express consent might perhaps be reasonably interpreted as limiting such in 
ference, at least beyond uses of the same type and under similar auspices as the 
IGY uses. 
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thirty miles; *° others, at fifty or fifty-three; *! others as high as two thou- 
Some would fix the sheet with reference not to a stated number of 


sand. 
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miles but to a supposed physical constant like ‘‘the point where the earth’s 


gravitational effect ceases,’ 


42 


which cannot mean what it seems to say; or 


the point where there ceases to be air or where there ceases to be enough 


air to sustain the flight of aircraft. 


Some have suggested two sheets instead of one, to yield three zones in 


stead of two. 


The most distinguished American authority on the law of 


flight, Professor John C. Cooper, arrived at this position in the course of a 
substantial evolution of ideas which the readers of his articles may trace 


In July, 1951, Professor Cooper canvassed, though he disparaged, the pos- 
sibility that a state’s territory might extend to an altitude of 161,000 miles, 
which he reported as the point at which a rocket that had attained escape 
velocity ‘‘would leave the earth’s area of attraction and pass into the gravi 
He considered that this point would be the 


extreme limit of state sovereignty under what he called the old classic 


tation control of the sun.’ 


legal theory, based on the right and duty of self-protection. 


4 


The lower 


extreme of the range within which the boundary of state sovereignty 
might be fixed, Professor Cooper considered, was the upper limit of th 


‘*airspace,”’ 


which he appeared to suggest was at an altitude of 60 miles. 


Within the range of 160,940 miles thus defined, he suggested that in the 


absence of international agreement the rule should perhaps be 


that at any particular time the territory of each State extends upward 


into space as far as then scientific progress of any State in the inter 
national community permits such State to control space above it.** 


In April, 1956, Professor Cooper announced that he had abandoned this 


rule, convinced ‘‘of the existence of almost insuperable difficulties”’ 


He 


application. 


stated 


that 


an 


international 


agreement 


in its 


Was necessar)s 


‘*to solve the questions as to the legal status of areas above those covered by 


a strict construction of Article I of the Chicago Convention,’ 


’ and that there 


might be an area of ‘‘territorial space’’ under the sovereignty of the sub- 


‘‘up to the height where ‘aircraft’ as now defined, may be 


jacent state 


operated’’; then a second zone, 


*‘contiguous space,’’ 
from the top of ‘‘territorial space’’ to 300 miles above the earth, and would 


also be under national sovereignty but would be subject to ‘‘a right of 


40 Murphy, ‘‘Air Sovereignty Considerations in Terms of Outer Space,’’ 
Lawyer 11 (1958). 


which would extend 


] 


19 Ala 


41 See N. Y. Times, Feb. 23, 1958; Cooper, ‘‘ Missiles and Satellites: The Law a! 
Our National Policy,’’ 44 A. B. A. Journal 317, 320 (1958) (noting suggestions b; 


Haley and others); Simpson, Space Law and the Practicing Attorney 9 (1958). 


Hingorani, ‘‘An Attempt 


Kansas City Law Rev. 5, 11-12 (1957), not even the sky is the limit. 


all flight instrumentalities 
what height they float.’’ 
42 Draper, ‘‘Satellites and Sovereignty,’’ JAG Journal, Sept.Oct. 1956, pp. 23-24 
43 Cooper, ‘‘High Altitude Flight and National Sovereignty,’’ 4 Int. Law Q. 41) 


416 (1951). 
44 at 418. 
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transit... for all non-military flight instrumentalities when ascending 
or descending’’; and finally, all space above contiguous space, which would 
be ‘‘free for the passage of all instrumentalities.’’ *° 

Under the pressure of scientific events the suggestion has been still 
further refined. In September, 1957, in the light of new claims about the 
height reached by the Soviet ICBM, Professor Cooper warned that ‘‘obvi- 
ously no neutral State can permit the space above to be used as an area for 
the passage of guided missiles designed to cause destruction in a distant 
State,’’ and that provisions would have to be made in international agree- 
ments ‘‘for national sovereignty upwards to include such parts of space 
as may be required so that neutrality is preserved in any event.’’** This 
suggestion appears to have contemplated the extension of national sover- 
eignty by agreement up to six hundred miles, which was the height that 
had been claimed for the Soviet ICBM.* 

Still later, a dilemma for the zonal theory was created by the announce- 
ment of the characteristics of an experimental American aircraft to be 
known as the X-15, in which manned flight would be possible for the same 
vehicle, to and fro, both in space that would have to be called airspace under 
any of Professor Cooper’s definitions and in space that would be called 
something else. According to an address delivered on Washington’s Birth- 
day of this year, Professor Cooper would now simply register the fact 
that ‘‘rockets, high altitude guided missiles, satellites, and future space- 
ships are not aircraft . . .’’; that ‘‘states have sovereignty in the air space 
above their surface territories and the right to control flight therein .. .’’; 
and that 


no agreement exists as to where the boundary is between the territorial 
airspace of a state and outer space beyond—nor as to the legal status 
of the intermediate area . .. in which .. . the presence of a certain 
amount of gaseous atmosphere may cause the fall of flight instrumen- 
talities. 


One is led to wonder whether, if Professor Cooper’s experience and in- 
genuity have proved unequal to the task of defining the boundaries of 
airspace and outer space in static zonal terms, the task is really possible 
or even worthy of accomplishment. Other efforts to arrive at boundary 
definitions as functions of altitudes, mass, velocity, heat resistance, and 
other physical variables combined, seem more technically sophisticated and 
might survive a little longer in the progress of scientific knowledge and 
engineering technology.*® Yet such frontiers might prove to be vulner- 
able to just such versatile transitional devices as the X-15, and it may 

45 Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 Proceedings, American Society 
of International Law 85, at 91. 

‘6 London Times, Sept. 2, 1957, p. 9. 

7 Cooper, ‘‘ Flight-Space and the Satellites,’’ 7 Int. and Comp. Law Q. 82, 90 (1958). 

48 Cooper, ‘‘ Missiles and Satellites: The Law and Our National Policy,’’ 44 A. B. 
A. Journal 317, 321 (1958). 

#9 See, e.g., Haley, ‘‘Space Law—The Development of Jurisdictional Concepts,’’ 


Address to International Astronautical Federation, October, 1957 (mimeo., Am. Rocket 
Soe.). 
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be questioned whether they are as relevant for the purposes of human 
control and planning as would be an arrangement based upon types of 
spacecraft, probable functions, and potential dangers. Physical char- 
acteristics would of course enter into any judgment, but they could not be 
the only factors. 

As the Chief of Staff of the United States Air Force has said, 


In discussing air and space, it should be recognized that there is no 
division, per se, between the two. For all practical purposes air and 
space merge, forming a continuous and indivisible field of operation. 


The General may have had more than one reason for putting it this way, 
but the truth of his statement is independent of the outcome of the con 
troversy among the branches of the military service over control of United 
States defense activities in space. 

In identifying the claims that will be made to the use of outer space we 
have suggested a distinction between sharable or inclusive uses and un 
sharable or exclusive uses of outer space, and have pointed out that claims 
to exclusive use of the airspace will probably continue to be made and de- 
fended under the label of sovereignty. Probably a general principle of 
‘*freedom of outer space’’ for inclusive, peaceful purposes will be fairly 
easily accepted and honored in authoritative decision; but for a time, at 
least, states will continue, for the better protection and control of activities 
on their land masses, to be indulged in their claims for exclusive uses of 
‘*airspace.”’ 

For distinguishing between these two competences—inclusive in outer 
space and exclusive in airspace—reference will undoubtedly also for a 
time continue to be made to some supposed boundary line, perhaps a line 
with a vague and shifting geographic reference as with the z-mile limit 
of territorial waters or the headland-to-headland lines of bays.®°? Eventu- 
ally, however, with growing awareness of the difficulties entailed by ‘‘ fixed 
lines’’ or putative horizontal sheets and of the factors that do and should 
affect policy, the problem will transform itself from one of boundaries to 
one of activities, in an appropriate pattern of reciprocities and (potential 
retaliations; and the now vexed question of the legal ‘‘status’’ of outer 
space will be discarded for practical purposes, as the question of ‘‘status”’ 
was discarded when negotiations on the use of airspace came to the point 
of concrete agreement. 

It may be expected also that claims to occasional exclusive uses even in 
outer space will be honored if their frequency and importance are kept 
reasonably low. Certainly, in the absence of general agreement and com- 
munity institutions to restrict inclusive uses to peaceful purposes, states will 
continue to assert, within the limits of their effective power, a unilateral 


competence to police or destroy space objects regarded as impermissibl} 


50 White, ‘‘ Air and Space are Indivisible,’’ Air Force Magazine, March, 1958, p. 4 


at 41. 
51 McDougal and Burke, loc. cit. note 29 above, at 574-580. 
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affecting the security of their land masses.°* With respect to the oceans, 
assertion of such unilateral competence has been made and accepted for 
many purposes, including the protection of health, revenue, internal monop- 
olies, and so on. Conceivably, a similar development in demand and re- 
ciprocal tolerance for a variety of purposes may occur with respect to 
outer space. 

In any event, we should not expect to see a patchwork quilt of outer 
space like the patchwork quilt of contiguous maritime zones, because the 
pertinent distinctions will not be spatial distinctions. It will be relatively 
immaterial whether a man-launched object in outer space happens to be 
‘‘above’’ the territory of the affected state at the moment when the of- 
fending activity is carried out, at the moment when orders for the offend- 
ing activity are transmitted by electronic guidance from the earth or from 
some other station, or indeed at the moment when protective action is 
taken. For example, there can be some activities in outer space that, while 
they require line-of-sight connection with the relevant area on the earth, 
do not require that the particular line-of-sight remain within the projected 
vertical boundaries enclosing that area. Or, again, if something is dropped 
or pushed from outer space and falls on a given area on the earth, it is not 
a necessary incident that the spiral descent have commenced at a point 
‘‘above’’ that area. Thus the counterpart in outer space of contiguous 
zones in maritime law is likely to be phrased, as indeed it is coming to be 
characterized in maritime law, in terms of type of activity and relevant 
intervals of time rather than in terms of location. 


The resolution of other types of controversies over the use of outer space 


can be expected to draw upon past experience in the administration of activi- 


ties regarded as comparable, appraising success and failure and projecting 
appropriate policy. Thus, control over the identification of space objects 
and the location of national responsibility for them as a preliminary to allo- 
cating the burdens and benefits of space activities may become a live problem 
if launchings become less highly publicized and so numerous as to outstrip 
the capacity of the tracking stations, if objects launched into space survive 
re-entry into the atmosphere and strike the earth or do other damage, if 
spacecraft on re-entry are retrieved by a state upon which another makes 
a claim as the owner or launcher, and if a spacecraft ever attains the ability 
to wrest economically valuable resources from another spacecraft. Here 
experience speaks in darkening voice. The problem of registration of 
vehicles financed by private entities has obviously not been solved in the 
law of the sea, where the necessity of a ‘‘genuine link’’ between the 
country of flag of registration and the nationality of private owners is 

52 An activity in space might have some military value without affecting security to 
an impermissible degree. Among the factors to be considered are the character and 
importance of other values served by the activity, and the character and importance of 
the military threat. A telescopic satellite, for example, which might observe clouds, 


stars, or earth terrain, might well be deemed to present too small a threat, by comparison 
to its over-all utility, to justify any punitive action. 
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For rules of navigation, roughly adaptable models 


still warmly debated.** 
are available from the law of the sea and the law of airspace; similar prin- 
ciples, differing greatly in detailed application, may help in the co-ordina- 
tion of launching times and flight plans, which will become important much 
sooner than navigation in the familiar sense. 

Regulation and characterization of events on board spacecraft, a remoter 
problem, may similarly be analyzed and administered in ways familiar to 
those who have dealt with the analysis of events on ships and aircraft. The 
well-known competing principles of jurisdiction—nationality of the partici- 
pants, territoriality (registration of the vehicle), protection of proximately 
affected nations (protective principle and principle of passive personality 
as well as all the complementary principles in terms of ‘‘immunities’’ and 
‘acts of state’’ by which jurisdiction is yielded—may all become relevant. 
These doctrines both permit any state substantially affected to assert its 
competence, when it has effective control over persons or assets, and af- 
ford sufficient alternatives in choice to encourage flexible accommodation 
in reciprocal demand and mutual tolerance.** The difficulty that states 
have had in regarding the pattern of practices developed with respect to 
events on board ship as transferable to the control of events on board air 
craft *° suggests that there may be difficulty in adopting either analogy di- 
rectly for events on spacecraft. Detailed discussion of this may await the 
advent or more particular anticipation of concrete problems. 

Despite the picturesque opportunities that the subject presents to 
imagination, it is probably equally premature to attempt to clarify in 
detail modes of redress for deprivation inflicted by space activities. The 
analysts of torts and delicts are already fairly skilled in weighing th 
interest in protection from injury against the need to foster initiative, 
the relevance of the fault of the various actors, the gravity of the harm 
that may occur, the probability of its oceurrence, the cost of averting such 
yf safety measures, and the rather more com- 


occurrences and the efficacy 
plex problems of the proper incidence of the various costs involved 
Whether a rule of absolute liability would be preferable to some sort of 
fault liability; whether there is a place for public or private or mixed 
insurance schemes; whether an international fund might be set up to 
accommodate worthy claims; whether efforts should be made to reach 


international agreement on limits of liability—these questions may abide 


53 See Briggs (ed.), The Law of Nations 330-333 (2d ed., 1952); N. Y. Times 
April 9, 1958, p. 66; Rienow, The Test of the Nationality of a Merchant Vessel (1937 

54 Moursi, Conflict in the Jurisdiction of Courts of Different States to Deal wi 
Acts and Occurrences on Board Aircraft (dissertation on file in Yale Law Library, 
1955); Yntema, ‘‘The Historic Bases of Private International Law,’’ 2 Am. J. Comp. 
yaw 247 (1953). Aircraft have presented a number of special difficulties with respe 


to problems of investigation, obtaining witnesses, providing for convenience of parties 


and in determining the territorial location of events in controversy, with suggestions 
of possible allocations of authority to states of last departure and first landing 
Events on board spacecraft may evoke or occasion similar difficulties in aggravated 
form, though the responses may be different. 

55 Cooper, The Legal Status of Aircraft 61 (mimeo., 


Air Law and Commerce 292 (1950). 
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further experience. The nearest relevant analogy may be the problems 
now beginning to be posed by the use of atomic reactor machinery and 


nuclear material. 


Questions relating to occupation of territory in outer space and ex- 


elusive claims to new resources have again been much mooted. Among 
the disputants there appears some disposition to believe that particular 
doctrines, thought to express the state of the law of occupation on earth, 
will be automatically applied to extraterritorial exploration unless some 
agreement otherwise is reached; *® but this apprehensive notion exalts the 
letter above the spirit. The details of any applied doctrine of occupation 
have always varied with relevant circumstances of technology, possibilities 
of effective occupation, difficulties of proof, and objectives of the partici- 
pants. The policies behind the traditional doctrines on this subject de- 
rived from Roman law are, it may be recalled, to reward priority in time, 
to acknowledge effectiveness of control, to maintain peaceful activity and 
publie order, and to encourage the use of territory once explored or re- 
sourees once developed. The history of application of the law of oceupa- 
tion and allocation of resources over the centuries, including the division 
of the continents of the New World and the inconclusive but instructive 
story of Antarctica,®’ gives no ground to suppose, for example, that the 
moon will become American or Soviet ‘‘property’’ if only the Stars and 


Stripes, or the Hammer and Sickle, are shot onto its surface. 


VI 


A durable agreement by explicit international convention on anything 
like a code of law for outer space is not, in our opinion, something now 
to be expected ** or desired. One may indeed expect with rather more 
confidence a series of agreements, gradually arrived at, on particular 
subjects, such as the continuation of the International Geophysical Year; 


56 The extreme illustration is provided in a popular article by Huss, ‘‘Let’s Claim 
the Moon—Now!’’ Mechanix Illustrated, Feb.—March, 1957, pp. 70, 72: ‘‘Columbus 
stuck the Spanish Flag into the sands of a West Indies beach—and we or the Russians 
would be perfectly within the concept of international law to claim possession of the 
Moon by shooting our national flag there by rocket.’’ 

57 See Carl, ‘‘International Law—Claims to Sovereignty: Antarctica,’’ 28 So. Cal. 
Law Rev. 386 (1955); Toma, ‘‘Soviet Attitude Towards the Acquisition of Territorial 
Sovereignty in the Antarctie,’’ 50 A.J.I.L. 611 (1956). In May, 1958, the United 
States proposed to eleven other states a treaty for ‘‘freedom of scientific investigation 
throughout Antarctica,’’ continuation of the international co-operation after the end 
of the IGY, and agreement ‘‘to insure that Antarctica be used for peaceful purposes 
only.’? N. ¥. Times, May 4, 1958, See. 1, p. 19. Cf. Danier, ‘‘Les Voyages Inter 
planétaires et le Droit,’’ 15 Rev. Gén de 1’Air 422, 425 (1952); Schachter, ‘‘ Who Owns 
the Universe?’’ Colliers, March 22, 1952, p. 36. The United States proposal on Antare- 
tiea may perhaps be considered a trial balloon (launched in a polar orbit) for 
outer space. 

58 States that have not been able to agree upon the width of territorial sea ean 
hardly be expected fully to clarify a common interest in the allocation and regulation 
of uses of outer space. See N. Y. Times, April 26, 1958, p. 38: ‘‘No Sea Limit 
Set by 2-Month Talk.’’ 
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the exchange of certain types of information, such as tracking data and 
some signaling codes, beyond present levels; the use or abstention from 
use of certain radio frequencies; and the co-ordination of launching 
schedules. Particular projects, like the establishment of television or radio 
relay satellites, might (in addition to whatever economic or scientific 
merits they possess) serve to test the possibilities of broad international 
co-operation more fruitfully than conferences on ‘‘the law of space.’’ 
Agreement might be reached—not necessarily by the execution of formal 
documents—to abstain from the pollution of space by shrapnel or other 
‘*junk,’’ which might otherwise be thrown up in an attempt to impede the 
flight of hostile satellites or hostile communications; such agreement would 
probably depend on the assurance either that other means of averting the 
danger from the hostile activities were adequate or that the activities did 
not present a danger sufficiently great to justify the pollution. 

The modes of reaching such agreements cannot now be charted with any 
precision. Some agreements may be explicit and formal; some may b 
simply a consensus achieved by the gradual accretion of custom from ré 
peated instances of mutual toleration. Some may be bilateral, others 
trilateral or multilateral; some may be within the framework of the United 
Nations, others within some other existing organization or some machinery 
yet to be set up. Their details and sequence must, like much else in an 
indeterminate universe, depend on the order of experience in space as wel! 
as on the changing political context. 

We recognize, however, that the order of that experience will in turn b 
affected by expectations which decision-making officials in the nation states 
possessing space capabilities entertain as to the space plans of others, 
and by the reactions and attitudes of the earth community. In order 
to help allay anxieties about the possible weapons uses of space satellites 
and to help lay a foundation for closer co-operation in peaceful activities 
in space for common benefit—a co-operation from which an adequate and 
effective customary or conventional law might eventually emerge—th: 
following suggestions might even now be considered by responsible officials 


(1) It was suggested in this JourNaL early in 1957 that each state 
about to launch a satellite could register its intent to do so with an inter- 
national agency, filing a flight plan and a description of certain charac 
teristics of the satellite, such as load, weight, and size.®® This could be 
combined with willingness to submit to international inspection, to assure 
that the payload conforms to the description filed. This suggestion could 
be put into practice by any state, regardless of the agreement of an) 
other state ; but the decision to do so might well be affected by the commun- 
cated willingness of other launching states to agree to corresponding meas- 
ures. 

(2) Agreement might be reached to abstain from the launching of 
satellites fitted with nuclear or other explosive warheads. Such an agree- 
ment probably would have to be contingent on the availability of effectiy 


59 McDougal, ‘‘ Artificial Satellites: A Modest Proposal,’’ 51 A.J.I.L. 74, 77 (1957). 
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pre-launching inspection of the type that is illustrated by the first pro- 
posal above. Whether it should or could be coupled with an agreement 


on the prohibition of the use of intercontinental ballistic missiles, and 


whether it should or could be considered as part of a possible general agree- 
ment on nuclear or universal disarmament, are matters of strategy, com- 
munity and national, dependent upon the course of many variables. 

(3) States possessing the capability of launching satellites might offer 
to launch certain types of satellites on behalf of, or even as trustee for, the 
\'nited Nations. The launching state could retain responsibility for the 
launching operation, preserving control over the security of its rocketry ; 
the United Nations would decide upon the purpose of the flight, determine 
the payload, design the instrumentation, and finance the construction of 
the satellite and its contents. The necessary United Nations decisions 
could be made by an arm of the United Nations, or authority to make them 
could be delegated to the launching state or conceivably to some other agent. 
The existence of such ‘‘trust satellites’’ would not necessarily preclude 


national satellites with similar or identical functions. 


KANSAS V. COLORADO REVISITED 
By Rosert D. Scorr 


Legal Adviser, Imperial Ethiopian Government * 


Some time in 1907, Mr. Elihu Root, then Secretary of State, asked Mr. 
Chandler P. Anderson, his special counsel on Canadian matters, ‘‘how far, 
if at all, this Government is restrained by treaty provisions or by interna- 
tional law or by comity of nations from authorizing the diversion of waters 
from Birch Lake basin, as proposed by the Minnesota Canal and Power 
Company.’’ The company had applied to the U. S. Government for a 
license to divert waters from the basin, and the Canadian Government had 
objected on the ground that Birch Lake, being tributary to an international 
river, could not be diverted without Canada’s consent. In an opinion 
dated September, 1907, Mr. Anderson answered that the United States 
was not restrained by either the Webster-Ashburton Treaty or by inter- 
national law. In discussing the international law of the case, Mr. Ander 
son quoted Mr. Justice Marshall’s opinion in Schooner Exchange v. 
M’Faddon for the proposition that ‘‘the jurisdiction of the nation within 
its own territory is necessarily exclusive and absolute’’ and concluded : 

no voluntary restriction upon the use of these tributary waters 
within the borders of the United States can be admitted. The United 
States is fully committed to this proposition, not only as a matter of 
principle, but in actual practice and as a matter of policy. 

Then, after citing a decision of the Supreme Court of Minnesota and a 
report of the Waterways Commission, Mr. Anderson wrote: 

The recent case of Kansas v. Colorado, decided by the United States 
Supreme Court in June last, may also be cited as an authority on this 
proposition.* 

Mr. Anderson’s ‘‘proposition’’ is, of course, the so-called Harmon doc- 
trine. First announced by Attorney General Harmon in 1895,’ the 
doctrine was frequently asserted by the United States in water controversies 
with Mexico and Canada between 1895 and 1911. More recently, however, 
the doctrine has been repeatedly criticized, and some writers have been 
so bold as to say that the doctrine is dead. For some time, and in im- 
portant instances, the assault against the Harmon doctrine has been sup- 
ported by citation of opinions of the Supreme Court which have been 
rendered in interstate water disputes. Most conspicuous among these cita- 

*The opinions expressed in this article are solely those of the author and should in 
no regard be attributed to the Imperial Ethiopian Government. 

1Chandler P. Anderson, Opinion dated September, 1907: In the Matter of the 
Application of the Minnesota Canal and VPower Co. (State Department File No. 
1718/27, National Archives). 

221 Ops. Attys. Gen. 274. 
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tions, and the most frequently appearing, has been the case of Kansas v. 
Colorado. It is curious, therefore, to say the least, to realize that in 1907 
contemporary legal scholars did not understand Kansas v. Colorado in the 
way urged by present-day critics of the Harmon doctrine.* 

In this essay it is proposed to revisit the 1907 decision, to trace its subse- 
quent history and to reappraise its meaning and value in the light of Mr. 
Anderson’s apparent understanding that Kansas v. Colorado actually up- 
held the Harmon doctrine. In short, it is purposed to suggest that we 
are now being misled, although with sincere conviction, by those writers 
who argue that the Supreme Court, in working out the doctrine of equitable 
apportionment for application to interstate cases, has questioned the 
Harmon doctrine as a rule of international law applicable to disputes be- 
tween sovereign independent nations. On the contrary, it will be shown 
that the dicta of the Supreme Court are to the opposite effect. 

The 1907 opinion in Kansas vy. Colorado * was the last in a series of four 
opinions in which the Supreme Court first worked out a rule for decision 
in interstate water disputes. The series began January 28, 1901, when 
the Court overruled a demurrer in the case of Missouri v. Illinois. The 
first decision in Kansas v. Colorado came on April 7, 1902,° also overruling 
a demurrer. The Court then heard evidence in both cases, and four years 
elapsed before the cases came on for argument. A final order denying 
an injunction was entered in Missouri vy. Illinois* on February 19, 1906; 
and Kansas vy. Colorado was finally disposed of the same way on May 13, 
1907. 

The four opinions must be studied together, but the pivotal opinion is 
that of the second Missouri v. Illinois, delivered for the Court by Mr. 
Justice Holmes who, having been appointed December 4, 1902, and sworn 
December 8, 1902, had taken no part in the first Missouri v. Illinois or the 
first Kansas v. Colorado. It is no exaggeration to say that Justice Holmes 
had a decisive influence in the disposition of these cases. After the second 
Missouri v. Illinois, there was less difficulty about the proper source of law 
for eases involving interstate water disputes. What emerged was the 
Court’s view that it was precisely because international law could not 
apply interstate that the Supreme Court was granted jurisdiction of cases 
involving disputes between states and found itself under the necessity of 
working out rules which had never before existed. The Court called its 
new rules ‘‘interstate common law,”’ i.e., a law peculiar to the United 
States under the American Constitution. 

For clarity, it is necessary again to brief the opinions. 

8A contemporaneous note on the case appeared in 21 Harvard Law Rev. 132 
(1907). Under the title, ‘‘What Rule of Decision Should Control in Interstate Contro- 


versies?’’ the note discussed Kansas v. Colorado, 206 U. 8. 46 (1907) and Georgia v. 
Tennessee Copper Co., 206 U. S. 230 (1907), noticing particularly the Court’s reference 
to ‘‘interstate common law.’’ There is no suggestion that international law furnished 
the rule for decision. See also 1 A.J.I.L. 215, 730 (1907). 

4206 U. S. 46 (1907). 5180 U. S. 208 (1901). 

6185 U. S. 125 (1902). 7200 U. S. 496 (1906). 
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In January of 1900 Missouri filed a bill of complaint against Illinois 
and the Sanitary District of Chicago alleging that Chicago’s discharge of 


sewage into the Mississippi River constituted a threat to the health and 
comfort of the large communities situated on the river. Missouri prayed 
The Court inquired whether 


that such discharge be enjoined as a nuisance. 
the allegations disclosed a controversy between the two States within the 


meaning of the Constitutional provision which creates and defines the 


original jurisdiction of the Supreme Court: 


The judicial power of the United States shall be vested in one Supreme 
. The judicial power shall extend . . . to controversies be 
in which a State 


Court. 
tween two or more States. ... In all cases 
shall be a party, the Supreme Court shall have original jurisdiction." 


This was not a case of first impression, for the Court had applied the same 
Rhode Island vy. 


Constitutional provision years before in the case of 
Massachusetts,? a dispute over boundaries. But Illinois had 
the essential jurisdictional fact: Was this controversy really between 
States? The Court found it necessary to construe the Constitution again 


challenged 


to show that it applied to a case in which the State appeared as parens 
patriae as well as one in which the State was involved as a proprietor. 
After a lengthy review of the origin of the Constitutional provisions, 


the Court observed through Mr. Justice Shiras that 


it must surely be conceded that, if the health and comfort of 
the inhabitants of a State are threatened, the State is the proper 
party to represent and defend them.*’ 


Then came the first dictum to the effect that such disputes between so\ 


ereign and independent nations are wholly political: 


If Missouri were an independent and sovereign state all must admit 
that she could seek a remedy by negotiation, and, that failing, by 
force. Diplomatic powers and the right to make war having been 
surrendered to the general government, it was to be expected that 


10180 U. S. 208, 241 (1901). 


upon the latter would be devolved the duty of providing a remed) f 
8 Constitution, Art. ITT. S 
In Rhode Island v. Massachusetts, 12 Pet. 657 (1838), Judge Baldwin made an mn 
extensive survey of the English origins of the Court’s jurisdiction to hear and determin t] 
disputes between States and of Congress’ power to approve compacts between them | 
Controversies between counts palatine and other proprietaries (such as the colonies “I 
were once subject to the King in Council, if the controversy did not arise out of 
agreement, and to Chancery if it did. The American Constitution reversed the practice, We 
making agreements (compacts) subject to the political power (Congress) and contri ‘ey 
versies not founded on agreement subject to the judicial power. But neither Chancer in 
nor the King could ever hear a complaint against a true sovereign, a purely political 
matter. The majority held that the usages of nations were applicable to boundar al] 
disputes between States, but Chief Justice Taney dissented, saying that in his opini wh 
the Court had no jurisdiction to hear disputes over sovereignty. He cited Chief Justi ins’ 
Marshall’s opinion in the Cherokee Nation v. Georgia in support of his dissent. ini 
doubt this disagreement in the Court is traceable to the old dispute of States’ rights ‘ 
Federal power, almost a dead issue today, but entirely a Constitutional rather than a! 11 
international one. 13 
14 
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and that remedy, we think, is found in the constitutional provisions 
we are considering.” 

A dissenting minority of three Justices (Harlan, White and Fuller) 
thought that in this case Missouri and Illinois were not in direct antagonism 
as States, would the But they, too, 
agreed that such remedy as the Constitution provided was available be- 


and so have sustained demurrer. 


cause the States were no longer sovereign and independent. Chief Justice 


Fuller stated their position: 


Controversies between the States of this Union are made justiciable 
by the Constitution because other modes of determining them were 
surrendered ; and before that jurisdiction, which is intended to supply 
the place of the means usually resorted to by independent sovereignties 
to terminate their differences, can be invoked, it must appear that the 
States are in direct antagonism as States.!* 

The majority, having found facts for original jurisdiction, decided that 
the bill stated a basis for injunction and overruled the demurrer. Some- 
what curiously, the Court and counsel appeared to have assumed without 
argument that Illinois was subject to the usual rules of equity as those 
rules apply to continuing nuisance. Counsel for Illinois argued that his 
State was not a proper party, but he did not suggest that, as a quasi- 
sovereign State, Illinois should not be held to the same standard as a 


private citizen. No absolute sovereignty theory was advanced in support 


of the demurrer. 

From hindsight, Mr. Justice Shiras’ opinion is unsatisfying for the 
reason that it failed to notice the most important question, viz., to what 
law is a State of the United States subject if no standards are provided in 


the Constitution? The Chief Justice would ask the question in the first 


Kansas v. Colorado; Mr. Justice Holmes would analyze it in the second 


Missouri v. Illinois; and Mr. Justice Brewer would supply the definitive 
answer in the second Kansas v. Colorado. 


Colorado’ 


In the first Kansas v. the Harmon doctrine was raised full 
force and rejected as a rule for application between States of the United 
States. Here, for the first time the Court mentioned international law— 
mentioning it, however, in a way merely to bridge, with the fullness of 
the Court’s powers, the span between Kansas’ appeal to the common law 
and Colorado’s appeal to the Harmon doctrine. 


This is the first, also, of Colorado’s frequent appearances in court in 
water disputes. Colorado is the classic upstream State. 


“underdeveloped ’”’ 


In 1902 she was 


as compared to some of her downstream neighbors; 
in order to use the streams which rise within her boundaries and flow in 
all directions she was obliged to litigate for her rights against those States 
which would cite prior appropriation as a basis for superior right. It is 
instructive to note that in her numerous water disputes Colorado has been 
iniformly successful in all but one case, viz., Wyoming vy. Colorado," 
11 bid, 
13185 U. 8S. 125 (1902). 


14259 U.S. 419 (1922); defined, Colorado v. Kansas, 320 U. S. 383, 


12 [bid. at 249. 


392, note 2 


(1943). 
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and even that case has not gone without subsequent question in the evolu- 
tion of the equitable apportionment doctrine. 

The Arkansas River rises in southern Colorado and flows eastward into 
Kansas. Late in the 19th century, settlers in southeast Colorado made 
diversions of the river for the purpose of irrigating an arid portion of 
the State. Kansas objected to the diversions and finally sought an in- 
junction in the Supreme Court. In her bill of complaint, Kansas alleged 
that diversions in Colorado were depriving Kansas and its inhabitants of 
the water accustomed to flow in the river, thus causing irreparable in- 
jury.’ As Illinois had done in the earlier case, Colorado demurred. 
But Colorado advanced a different and stronger argument. This argument 
was the Harmon doctrine: Colorado is exclusively sovereign over her 
territory and may use her own waters as she pleases.*® 

Kansas contended that, in diverting the river, Colorado was violating 
the ‘‘fundamental principle that one must use his own so as not to de 
stroy the legal rights of another.’’ As Missouri had done in the earlier 
case, Kansas invoked the common law, basing her claim of right on the 
rule that riparian owners are entitled to a continuous flow of the stream."’ 

The Court again discussed the jurisdictional question involved, viz., 
Was this controversy between States and so subject to the Supreme Court’s 
original jurisdiction? The opinion in Missouri v. Illinois was reviewed. 
Kansas was found to appear as representative and on behalf of her 
citizens ; and the action complained of was found to be ‘‘State action and 
not the action of state officers in abuse or excess of their powers.’’ 
Having thus laid a basis in fact to support the jurisdiction, the Court 
turned to the question whether the complaint of Kansas presented a 
justiciable cause of action. The Court had found that the facts alleged 
in Missouri v. Illinois had presented a cause of action ‘‘justiciable under 
the Constitution.’’ But what of this new contention of Colorado’s? The 
Chief Justice set it out in full: 


The State of Colorado contends that, as a sovereign and independent 
State, she is justified, if her geographical situation and material wel- 
fare demand it in her judgment, in consuming for beneficial purposes 
all the waters within her boundaries; and that as the sources of the 
Arkansas River are in Colorado, she may absolutely and wholly de- 
prive Kansas and her citizens of any use of or share in the waters of 
that river. She says that she occupies toward the State of Kansas 
the same position that foreign states occupy toward each other, 
although she admits that the Constitution does not contemplate that 
controversies between members of the United States may be settled 
by reprisal or force of arms, and that to secure the orderly adjustment 
of such differences, power was lodged in this court to hear and de- 
termine them. The rule of decision, however, it is contended, is the 
rule which controls foreign and independent States in their relations 
to each other; that by the law of Nations the primary and absolute 
right of a State is self-preservation; that the improvement of her 
revenues, arts, agriculture and commerce are incontrovertible rights 


15 185 U. 8. 125, 137 (1902). 16 Ibid. at 138, 143. 
17 Ibid. at 146. 18 Tbid. at 142. 
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of sovereignty ; that she has dominion over all things within her terri- 
tory, including all bodies of water, standing or running, within her 
boundary lines; that the moral obligations of a State to observe the 
demands of comity cannot be made the subject of controversy between 
States; and that only those controversies are justiciable in this court 
which, prior to the Union, would have been just cause for reprisal 
by the complaining State, and that, according to international law, 
reprisal can only be made when a positive wrong has been inflicted 
or rights stricti juris withheld.'® 


Immediately following this statement the Chief Justice distinguished 
the situation of a State ‘‘prior to the Union’’ and its situation under the 
Union: 


But when one of our States |i.e., non-sovereign and non-independent | 
complains of the infliction of such wrong [?.e., a positive wrong] or 
the deprivation of such rights |7.e., rights stricti juris} by another 
State, how shall the existence of cause of complaint be ascertained, 
and be accommodated if well founded? The States of this Union 
cannot make war upon each other. |As they could prior to the 
Union|]. They cannot ‘‘grant letters of marque and reprisal.’’ |ve., 
remedies which, if available, would constitute a sanction behind an 
effort to negotiate]. They cannot make reprisal on each other by 
embargo. They cannot enter upon diplomatic relations and make 
treaties.*° 


In other words, Colorado’s contention may fit a sovereign independent 
nation but not ‘‘one of our States.’’ The climate in which rules applicable 
to independent nations arise is totally different from that obtaining for 
States under the Constitution. The Court obviously implies that for this 
reason rules of international law, whatever they may be, cannot be applied 
willy-nilly between American States. Colorado had made an ‘‘as if”’ 
argument, contending that a rule of international law should be applied 
‘fas if’’ the States were independent sovereigns. The Court did not agree. 
But the Court, it must be noted, did not disagree that the substantive rule 
invoked by Colorado was proper for application between independent na- 
tions. The question was not before it; the Court merely noticed that the 
Constitution had changed matters between American States to the point 
that Colorado’s argument did not apply. Its discussion in this regard 
related to the source of law, not to tne validity of the rule invoked: 


Comity demanded that navigable rivers should be free, and therefore 
the freedom of the Mississippi, the Rhine, the Scheldt, the Danube, the 
St. Lawrence, the Amazon, and other rivers has been at different times 
secured by treaty; but if a State of this Union deprives another State 
of its rights in a navigable stream and Congress has not regulated the 
subject, as no treaty can be made between them, how is the matter to 
be adjusted ? ** 


Here the Court rested, for the time being. It made no choice of law 


in deciding that in any case the cause should ‘‘go to issue and proofs 
19 at 143. 

20 Ibid. Italics and material in brackets supplied. 

21 Jbid. at 144. Italics supplied. 
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The Court observed that Kansas had appealed 


before final decision.’’ 
Then, leaving 


to common law as the proper source of an applicable rule. 
every issue except jurisdictional facts undecided, the Court assured the 
litigants that, whatever the proper source of law was, the Court had 
plenary judicial powers to go to it; but it had to hear the proofs before it 


could decide where to go for a rule: 


Sitting, as it were, as an international, as well as a domestic tribunal, 
we apply Federal law, State law, and international law, as_ the 
exigencies of the particular case may demand, and we are unwilling, 
in this case, to proceed on the mere technical admissions made by the 
demurrer.” 
It is this quotation which critics of the Harmon doctrine repeat in order 
to argue that the Court applied international law in the Kansas v. Colorado 
ease and, while doing so, rejected the Harmon doctrine. Their argument, 
however, is too facile, as the foregoing analysis of the Court’s operative 
words has shown. It may be added that the Court went a bit astray in 
saying it was an international tribunal. That phrase 
suppose was intended as qualification, but the whole statement is a bit too 
The Court certainly applies international law from case to case, but 


‘fas it were’’ we may 


broad. 
an international tribunal it is not—not even ‘‘as it were.”’ 

The demurrer was overruled, but no judgment was entered. Both parties 
were at liberty to renew their respective contentions after proof was in 

The first Kansas v. Colorado ‘‘decision’’ was no international law de- 
cision. Still, if we consider the obiter dicta, there is an implication running 
through the whole opinion that Colorado would have been right in her 
substantive contention if she had been an independent nation. This same 
implication will come very close to affirmative opinion in the next case 
to which the Court gave its attention, viz., the second Missouri v. Illinois. 

The second Missouri v. Illinois was argued January 2, 3, and 4, 1906, 
and decided February 19, 1906. Mr. Justice Holmes had been on the 
bench a little over three years when he delivered the opinion. He had 
replaced Mr. Justice Gray on December 8, 1902, and Mr. Justice Shiras, 
who delivered the opinion in the first Missouri v. Iliinois, had been re- 
placed by Mr. Justice Day; otherwise the Court was the same as that 
which ruled on the two earlier cases. 

Where Justice Shiras’ opinion had been ‘‘tonsorial and agglutinative,’’ 
The brief opinion takes the usual 


Justice Holmes’ was ‘‘ Holmesian.’ 
giant strides; some sentences are loaded with portent; but it goes to the 
heart of the matter in a way to give it an authority greatly transcending 
the pale stuff of the two earlier cases. One paragraph of facts, a notice 
of Illinois’ answer denying the allegations of the bill, and then: 
The decision on demurrer discussed mainly the jurisdiction of the 
court, and, as leave to answer was given when the demurrer was over- 
22 Ibid. at 146, 147. See editorial by Chandler P. Anderson on the 1906 case, in 


A.J.I.L. 730 (1907). 


(18; 


navi 


the ¢ 
8OVer 
gene 
their 
Cong 

26 


1958 | KANSAS V. COLORADO REVISITED 439 


ruled, naturally there was no precise consideration of the principles 
of law to be applied if the plaintiff should prove its case. - 
Here is succinct warning that the Court will now consider substantive 
principles and that whatever may have been intimated on this subject in 
the first case is to be ignored—not even cited. And the same went for the 
first Kansas v. Colorado, for, except to hark back to the Chief Justice's 
unanswered question in that case, and to reiterate a rule of equity, Kansas 


v. Colorado is not cited. 


The nuisance set forth in the bill was one which would be of interna- 
tional importance—a visible change of a great river from a pure stream 
into a polluted and poisoned ditch. The only question presented [on 
demurrer} was whether as between the States of the Union this court 
was competent to deal with a situation which, if it arose between inde- 
pendent sovereignties, might lead to war.** 


The Court then faced squarely the question of what was to be the source 


of law for the settlement of disputes between American States—‘‘our 


States,’’ as the Chief Justice had distinguished them. In the ease of 


Pennsylvania v. Wheeling and Belmont Bridge Co., said Justice Holmes, 


There was a bill brought by a State to restrain a public nuisance, the 
erection of a bridge alleged to obstruct navigation, and a supplemental 
bill to abate it after it was erected. The question was put most ex- 
plicitly by the dissenting Judges but it was accepted by all as funda- 
mental. The Chief Justice observed that if the bridge was a nuisance 
it was an offence against the sovereignty whose laws had been violated, 
and he asked what sovereignty that was. 13 How. 581; Daniel, J.., 
13 How. 599. See also Kansas v. Colorado, 185 U. 8. 125. It could 
not be Virginia, because that State had purported to authorize it by 
statute. The Chief Justice found no prohibition by the United States. 
13 How. 580. No third source of law was suggested by any one. 
The majority accepted the Chief Justice’s postulate, and found an 
answer in what Congress had done.** 


Congress had sanctioned a compact between Kentucky and Virginia, 
said the Justice, which had provided that the use and navigation of the 
Ohio River were to be free and common to the citizens of the United States. 
This was enough for the majority of the Court, and they held the ease 
to be ruled by Federal statute. The dissenters could not accept this 


rationale.?¢ 


23200 U. S. 496, 517 (1906). 34 Ibid. at 518. 

*5 Ibid. In Pennsylvania v. Wheeling and Belmont Bridge Co., 13 How. 518, 581 
(1851), Chief Justice Taney, while dissenting, used these words: ‘‘The rule as to 
navigable waters is this: Every independent nation has the exclusive jurisdiction over 
the navigable waters lying within its territorial limits. ... This was the situation of 
the old states prior to the adoption of the Constitution. Each was then an independent 
sovereign State. But by the Constitution of the United States they surrendered to the 
general government the power to regulate commerce ... and thus, while they retain 
their absolute territorial jurisdiction over their navigable waters in all other respects, 
Congress may forbid 
26 Ibid. at 519. 
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what, on which the plaintiff can recover. 


disputes between States: 


tween individuals.** 


argument 
nuisance. 
Then came a recognition of the ‘‘peculiar’’ 


case 
the ‘‘usual course,”’ 
upon the law making power.’’ *° 

There are two points to be made out of this analysis. 


27 Ibid. Italics supplied. 28 Ibid. at 520. 
29 Tbid. 80 Ibid. 


LAW 


Constitution placed the Supreme Court in interstate disputes: 


tion as between an independent sovereign and a non-subject. 


limitation, the duration of patents, the age of majority, ete., 


The other is that the Court is in any case reluctant to impose something 


forbidden Illinois’ practice of dumping sewage into the Mississippi: 


must decide does not mean, of course, that it takes the place of 
legislature. Some principles it must have power to declare. ; 


had been devoted almost entirely to the municipal law < 


municipal law rules may be applied interstate, the Court inquired how 
definite time might be fixed for prescription. A prescription for a publi 
nuisance may for good reasons be denied or granted as between a sovereig! 


is to depen 


One is that ther 


analogy: The question between independent States is purely politica 


But in Missouri v. Illinois there was no suggestion that Congress had 


| Vol. 52 


The only ground on which the State’s conduct can be called in question 
is one which must be implied from the words of the Constitution. 
Constitution extends the judicial power of the United States to contro 
versies between a State and citizens of another State, and gives this 
Court original jurisdiction in cases in which a State shall be a party. 
Therefore, if one State raises a controversy with another, this Court 
must determine whether there is any principle of law and, if any, 
Sut the fact that this court 


The 


+} 
a 


Here the Court rejected the municipal law as a source of decision for 


Evidently the Court had in mind the apparent assumption of the first 
Missouri v. Illinois that the private law of nuisance was applicable. 


the words of the Constitution would be a narrow ground upon 
which to construct and apply to the relations between States the sanx 
system of municipal law in all its details which would be applied be 


Oral 


circumstance in which the 


If we suppose a case which did not fall within the power of Congress 
to regulate, the result of a declaration of rights by this Court would 
be the establishment of a rule which would be irrevocable by any 
power except that of this Court to reverse its own decision, an amend- 
ment of the Constitution, or possibly an agreement between the States 
sanctioned by the legislature of the United States.*° 


To illustrate the difficulties in implying from the Constitution that 


and the sovereign’s own citizen; but these same reasons have no applica 
How the: 
to ix a period of prescription if prescription were to be granted in this 
) A time was fixed by the courts in the rule against perpetuities but 
said the Court, ‘‘as in the instances of statutes 


is no international law rule available which the Court might apply b 
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its own creation. The Court almost regrets its earlier finding of jurisdic- 
tion: 


It is decided that a case such as is made by the bill may be a ground 
for relief. The purpose of the foregoing observations is not to lay a 
foundation for departing from that decision, but simply to illustrate 
the great and serious caution with which it is necessary to approach 
the question whether a case is proved. It may be imagined that a 
nuisance might be created by a State upon a navigable river like the 
Danube, which would amount to a casus belli for a State lower down, 
unless removed. If such a nuisance were created by a State upon the 
Mississippi the controversy would be resolved by the more peaceful 
means of a suit in this Court.* 


In such a case, says Holmes, the Court has no choice; the Constitution 
requires a decision and the Court would have to decide. But the American 
States, although not independent, are at least more than individual eiti- 
zens and 


it does not follow that every matter which would warrant a resort 
to equity by one citizen against another in the same jurisdiction 
equally would warrant an interference by this court with the action 
of a State. It hardly can be that we should be justified in declaring 
statutes ordaining such action void in every instance where the Circuit 
Court might intervene in a private suit, upon no other ground than 
analogy to some selected system of municipal law, and the fact that 
we have jurisdiction over controversies between States.*? 


There is nothing in international law to help us, Holmes had said in 
fect, but neither will we be pushed into applying some misfit from the law 
zoverning two private litigants. Analogies there may be—and here Holmes 
put his individual stamp on all subsequent water dispute cases by citing his 
wn 1884 opinion from the Supreme Court of Massachusetts in the case of 
Yanville Co. v. The City of Worcester**—but they are based on as- 
sumptions or reasoning which will not fit this sort of case between States. 
We must use restraint hereafter in accepting these squabbles between 
ne States, he seems clearly to argue. Severely limiting the scope of the 


mstitutional provision, Holmes proceeds to lay down the rule which still 


governs the Court in its consideration of river disputes between the States: 


Before this court ought to intervene the case should be of serious 
magnitude, clearly and fully proved, and the principle to be applied 
should be one which the Court is prepared deliberately to maintain 
against all considerations on the other side.** 


Missouri v. Illinois was the first case in which the complainant State 
ras turned away with the decision that its case was not sufficiently proved. 
Kansas v. Colorado came hard after with the same decision. In a third 
Kansas v. Colorado case, in 1943,*° Mr. Justice Roberts would apply the fore- 


1 Tbid. at 520, 521. 32 Tbid. at 521. 
23138 Mass. 89 (1884), cited at 200 U. S. 496, 521. 

4200 U. S. 496, 521. 

320 U. S. 383 (1943); 38 A.J.I.L. 485 (1944). 
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going rule with all its vigor. The Court would turn away case after case 
on the ground that the threatened injury was not serious or not suffi- 
ciently proved. In Nebraska v. Wyoming,** Mr. Justice Roberts would dis- 
sent vigorously on the ground that the majority had forgotten this cardinal 
principle—and Justice Douglas for the majority would protest continued 
devotion to the rule, showing the proof as presenting a case which the 
Court could not possibly avoid deciding. 

Holmes found there was insufficient proof that Missouri was not in the 
position of a pot calling the skillet black. He had no principle to apply 
which the Court was prepared deliberately to maintain against all con- 
siderations on the other side. And the bill was dismissed without 
prejudice. 

Ten months later the Court heard argument in the second Kansas y. 
Colorado," the fourth proceedings of the series. The case was decided 
May 13, 1907, with Mr. Justice Brewer delivering the opinion. Where 
Holmes’ opinion in the second Missouri v. Illinois had constituted the 
turning point in the drama Brewer’s was dénouement. It is a broader, 
more confident opinion, as though the Court after its long consideration 
could now see clearly the Constitutional development which had become 
its lot to facilitate. The power of the Court, the position of the States 
and the Federal Government under the Federal system, the position of 
‘*the people,’ the source of law for interstate disputes, all are unfolded in 
an orderly, confident way.** Kansas’ prayer for an injunction was denied, 
and, from the standpoint of results, Colorado had maintained her diversions 
as though she were exclusively sovereign; but the Court answered Holmes’ 
question from Missouri v. Illinois, specifying a source of law for interstate 
disputes. 

The second Kansas v. Colorado proceedings differed from the earlier 
proceedings in that, in addition to the two contending States, the Court 
also had before it the Federal Government. Solicitor General Hoyt and 
Assistant Attorney General Campbell argued the cause for the United 
States after having filed a petition of intervention in 1904. This appear- 
ance by the United States in a dispute between two States makes Kansas v. 
Colorado an outstanding illustration of why no rule made or applied in 
that case can be regarded as a rule of international law. For this is a 
ease in which the Court had the Federal system under the microscope; far 
from considering the international law publicists, the Court was dominated 
in its thought by the purely domestic problem of what the empiricism of the 


36 325 U. S. 589 (1945). 87 206 U. S. 46 (1907). 
38 Mr. Justice Holmes, it appears, may not have been so confident. Writing to Sir 
Frederick Pollock on Jan. 5, 1907, he was still troubled about the question he had raised 
in Missouri v. Illinois. ‘‘But one that one hardly can help worring [sic] over 

is a fight in our court between Kansas and Colorado over the Arkansas River. Colorado 
depends on irrigation, Kansas says it is drying up the river. The question concerms 
about 14 of the United States. I think I sent you a ease I wrote last term in whic! 
Missouri tried to stop the drainage of Chicago, in which I gave a light touch to 
fundamentals.’’ 1 Holmes-Pollock Letters 136 (Howe ed., 1941). 
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Constitution had established as limits of power between the States and the 
Federal Government. 

There is a ‘‘gap and vacancy in sovereignty somewhere,’’ argued the 
Solicitor General, if the States are restricted to their own territory and if 


sé 


there is no sovereignty in the nation to regulate ‘‘where powers of two or 
more states overlap, and so clash, and injure each other and the aggregate 
interests.’’ On the theory that such a gap in sovereignty could not have 
been intended by the drafters of the Constitution, the Solicitor General 


asserted an implied Constitutional power in the Congress to regulate the 


use of the river.*® 

Against this contention, Colorado and the private defendants again 
asserted the Harmon doctrine, the Attorney General’s opinion being spe- 
cifically cited.“°. The Solicitor General denied that Colorado was in a 


position to assert such a doctrine: 


The very fact that the controversy is justiciable here is proof that 
Colorado cannot do as she sees fit without accountability. She is a 
sovereign State of this Union, but not a sovereign nation. There is a 
higher sovereignty. All the States have transferred the decision of 
their controversies to this Court.*? 

Mr. Justice Brewer again considered the question of jurisdiction, but 
there is no need to review that discussion. Important to the thesis of this 
essay is his statement of the problems raised by Kansas’ petition for in- 
junction and the Government's petition of intervention: 


Colorado denies that it is in any substantial manner diminishing the 
flow of the Arkansas river into Kansas. If that be true then it is in 
no way infringing upon the rights of Kansas. If it is diminishing that 
flow has it an absolute right to determine for itself the extent to which 
it will diminish it, even to the entire appropriation of the water? And 
if it has not that absolute right is that amount of appropriation that it 
is now making such an infringement upon the rights of Kansas as to 
call for judicial interference? Is the question one solely between the 
States or is the matter subject to national legislative regulation, and, 
if the latter, to what extent has that regulation been carried ? * 
In other words, a rule governing the use of interstate rivers must be made 
while considering the Constitutional relation between non-independent 
States and the superior sovereign. No international practice was ever 
established in such circumstances. 

Nor were Justice Brewer’s questions rhetorical only, to be ignored in 
reading the opinion or in applying it fifty years later. The opinion is 
built exclusively around these questions ; the Court considered nothing else: 
No Grotius, no Vattel, no Kliiber, no Bluntschli, not even the international 
law publicists cited by counsel, were discussed by the Court. With a 
judicial restraint which can be explained only by a conflicting view of the 
case, Mr. Justice Brewer and his brothers passed up the opportunity, 
presented them by counsel, to write their gloss on Grotius. The following 


3951 L. Ed. 966, 206 U. S. 46, 89. 4051 L. Ed. 964, 965. 
4151 L. Ed. 965. 42206 U. S. 46, 85 (1907). 
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quotation, dear to the critics of the Harmon doctrine, is in fact short 
shrift to the arguments of Colorado and her constituents: 


As Congress cannot make compacts between the States, as it 
cannot, in respect to certain matters, by legislation compel their sepa- 
rate action, disputes between them must be settled either by force 
or else by appeal to tribunals empowered to determine the right and 
wrong thereof. Force under our system of Government is eliminated. 
The clear language of the Constitution vests in this Court the 
power to settle those disputes. We have exercised that power in a 
variety of instances, determining in the several instances the justice 
of the dispute. Nor is our jurisdiction ousted, even if, because Kansas 
and Colorado are States sovereign and independent in local matters, 
the relations between them depend in any respect upon principles of 
international law. International law is no alien in this tribunal. In 
The Paquete Habana, 175 U. 8S. 677, 700, Mr. Justice Gray declared : 


‘*International law is a part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for 
their determination.’’ 

And in delivering the opinion on a demurrer in this ease Chief 
Justice Fuller said (185 U. S. 146): 

‘*Sitting, as it were, as an international, as well as a domestic 
tribunal, we apply Federal law, State law, and international law, as 
the exigencies of the particular case may demand.’’ ** 


The careful reader will notice the care with which the two qualifying 
‘‘even if,’’ are set off with commas. Colorado’s argument against 


words, 
the Court’s jurisdiction is disposed of without importing international law 


as the source of law from which an applicable principle is to be found. 
Without pause or interlude the Court proceeds to declare the true 


souree of law: 


One cardinal rule, underlying all the relations of the States to each 
other, is that of equality of right. Each State stands on the same 
level with all the rest. It can impose its own legislation on no one of 
the others, and is bound to yield its own views to none. Yet, when- 
ever, as in the case of Missouri v. Illinois, 180 U. S. 208, the action of 
one State reaches through the agency of natural laws into the territory 
of another State, the question of the extent and the limitations of the 
rights of the two States becomes a matter of justiciable dispute be- 
tween them and this court is called upon to settle that dispute in 
such a way as will recognize the equal rights of both and at the same 
time establish justice between them. In other words, through these 
successive disputes and decisions, this court is practically building up 
what may not improperly be called interstate common law. This very 
ease presents a significant illustration. Surely here is a dispute of 
a justiciable nature which must and ought to be tried and determined. 
If the two States were absolutely independent nations it would be 
settled by treaty or force. Neither of these ways being practicable, it 
must be settled by decision of this court.** 


What is this interstate common law? Long after Kansas v. Colorado. 
the Supreme Court decided unequivocally that ‘‘There is no federal gen- 


43 Jbid. at 97. Italics supplied. 44 Ibid. at 97, 98. Italics supplied. 
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eral common law.’’** Was Justice Brewer’s concept rejected thereby? 
Not so. The same day the Court decided that there is no Federal general 
common law, it also said that whether disputed water must be apportioned 
between States ‘‘is a question of ‘federal common law.’’’** The dis- 
tinction noticed by Justice Brewer from Western U. Teleg. Co. v. Call Pub. 
Co., still holds: 


There is no body of Federal common law separate and distinct from 
the common law existing in the several states in the sense that there is 
a body of statute law enacted by Congress separate and distinct from 
the body of statute law enacted by the several states. But it is an 
entirely different thing to hold that there is no common law in force 
generally throughout the United States.*’ 


Holmes had said that ‘‘some principles it [the Court] must have power 
to declare.’’ He showed reluctance to declare new principles, fearing 
he would take the place of a legislature. In Missouri v. Illinois, Holmes 
had eseaped the necessity of declaring more than the principal that disputes 
between States would not move the Court to ‘‘interfere’’ unless the injury 
was of serious magnitude, clearly proved, and the principle to be applied 
was one which the Court was deliberately prepared to maintain against all 
considerations on the other side. And here was the Federal Government, 
citing a ‘‘gap of sovereignty,’* now come to Court to claim the power on 
behalf of its legislature to declare the principles applicable to interstate 
river disputes. 

Mr. Justice Brewer put the microscope on the Federal system. Unlike the 
Federal judiciary, whose judicial power is plenary except as limited by 
the Constitution, the Federal Congress’ legislative powers are enumerated 
by the Constitution. Admitting Chief Justice Marshall’s doctrine of im- 
plied power, still a period must be put somewhere to its application. The 
Tenth Amendment to the Constitution shows that the Constitution did 
not contemplate a complete distribution of powers as between States and 
Federal Government, but reserved ungranted powers to the States or to 
the people. Each State has the reserved full jurisdiction over the lands 
within its borders, including the beds of streams; it may determine its own 
rules of law, following either the riparian rights or the prior appropriation 
theory. The doctrine of equality of right eliminates any power on the 
part of either Colorado or Kansas to impose a rule on the other. But it 
does not follow that because Congress cannot declare a rule between two 
States or because neither State can enforce its own policy upon the other, 
the controversy ceases to be of a justiciable nature or that there is no 
power which can take cognizance of the controversy and determine the 
relative rights of the two States. This dispute having been made justiciable 


45 Erie Railroad Co. v. Tompkins, 304 U. S. 64, 78 (1938). 

#6 Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U. S. 92, 110 (1938), 
citing Kansas v. Colorado, 206 U. S. 46 (1907); Connecticut v. Massachusetts, 282 
U. 8. 660 (1931); New Jersey v. New York, 283 U. S. 336 (1931) and Washington v. 
Oregon, 297 U. S. 517 (1936). 

47181 U. S. 92, 101 (1901); quoted at 206 U. S. 46, 96. 
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by the entry of the States into a Union, under Article II] of the Constitu- 
tion the Supreme Court with its plenary judicial power will declare the 
applicable law as a court declares the common law between individuals. 
The source is ‘‘interstate common law,’’ and the process of finding the 
applicable principle from this source is the same as that by which a common 
law court finds the applicable common law rule. Since the common law 
“ .. after all... is but the accumulated expressions of the various 
judicial tribunals in their efforts to ascertain what is right and just be 
tween individuals in respect to private disputes . *’ there is no reason, 
when the Court finds circumstances which require it to interfere, why the 
Court, in the fullness of its Constitutional powers, should not declare prin 
ciples of interstate common law.** 

Thus Justice Brewer traces out the empiricism of the Constitution, ac 
cepting the Solicitor General’s argument that a new law of waters must 
be inaugurated, but rejecting his claim of legislative power in Congress 
Thus also he rejects Colorado’s claim to be judged according to a political 
standard, as though independent and completely sovereign. 

And what are the substantive principles to govern this case? They 
come from equitable, not legal considerations. If this were a dispute be 
tween private claimants, the Court might in a proper case inquire merel) 
whether any diminution in the flow had been caused by the upstream owner. 
But this dispute is between States, and the prosperity of the area bordering 
the river in Kansas will affect the general welfare of a community, the 
whole State. The Court, says the Justice, is ‘‘ justified in looking at the 
question not narrowly and solely as to the amount of the flow in the 
channel of the Arkansas River, inquiring merely whether any portion 
thereof is appropriated by Colorado, but we may properly consider what 
in case a portion of that flow is appropriated by Colorado, are the effects 
of such appropriation upon Kansas territory.’’ In short, the Court 
while adjusting the dispute on the basis of equality of rights, may balance 
the hardships in accordance with a well-recognized principle of equity 

Apparently not satisfied with the strength of his opinion up to this 
point, Justice Brewer introduced a second idea which detracts from an 
otherwise faultless argument. After reviewing the domestic law of waters 
in Kansas, the Justice remarks that since Kansas recognizes a right to us¢ 
the water of a flowing stream for irrigation, subject to an equitable division 
between riparian owners, she is in no position to complain if the same rule 
is applied between her and Colorado.°®° What doctrine is this? Kansas, 
Justice, ‘‘cannot complain.’’ Is there some kind of estoppe! 
theory in this? It would seem impossible to make it stick: Kansas’ irriga- 
tion practices on the Arkansas might cause harm to Oklahoma but not t 
Colorado. If it should appear that Oklahoma is humid enough in t! 
area of the river to eliminate any dependence on its flow, then Kansas’ 
diversions would harm no one. Justice Holmes had suggested in Missour 
v. Illinois that, since Missouri also discharged sewage into the Mississipp! 


says the 


48 Kansas v. Colorado, 206 U. S. 46, 96, 97 (1907). 
49 Ibid. at 100. 50 Ibid. at 104. 
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she would have the burden of proving that the contamination of which she 
complained was caused by Illinois and not by Missouri herself; °? but he 
did not suppose that the mere fact that Missouri followed a practice similar 
to that of Illinois would prevent her from having relief if she met the 
burden of proof. Justice Brewer made too much of the point—so much 
indeed that the idea furnished a precedent, albeit a very weak one, for 
granting a decree in the subsequent case of Wyoming v. Colorado, of which 
more later. 

Plunging into the evidence, the Court found as facts that the Colorado 
diversions had diminished the flow of the river; that Kansas had suffered 
some detriment; that this detriment was not serious and the diversions 
for irrigation were the chief source of Colorado’s rapid development. 
Therefore, 

when we compare the amount of this detriment with the great 
benefit which has obviously resulted to the counties in Colorado, it 
would seem that equality of right and equity between the two States 
forbids any interference with the present withdrawal in Colorado for 
purposes of irrigation.*” 

Kansas was turned away, as Missouri had been, but with this difference: 
Missouri had not satisfied Holmes’ rule that the actual or threatened 
damage must be clearly proved; Kansas, on the other hand, had met the 
burden of proof of damage—had got beyond Holmes’ rule—but the applica- 
tion of a rule from ‘‘interstate common law’’ (7.e., the balance of hard- 
ships) had gone against her. The result was of course the same: The 
upstream State continued the conduct of which the downstream State had 
complained. And Kansas’ invocation of the common law rule of sic utere 
two was ignored. 

Here it is necessary to pause long enough to remember Mr. Chandler 
P. Anderson, who, as indicated above, gave the Secretary of State an 
opinion concerning a water dispute between the United States and Canada 
in September of 1907, just four months after Kansas v. Colorado was de- 
cided. Mr. Anderson’s problem involved two sovereign and independent 
nations. In the circumstances in which Mr. Anderson was working, and 
considering that (1) Colorado had invoked the Harmon doctrine; (2) 
Harmon’s opinion was twelve years old and had been written into the 
Treaty of 1906 with Mexico; (3) the Department of Justice had dis- 
tinguished the position of Colorado from that of an independent nation; 
(4) the Supreme Court had agreed with the Department’s distinction, is 
it any wonder that Mr. Anderson cited Kansas v. Colorado as authority 
for supporting the Harmon doctrine? 

The point has now been made, perhaps ad nauseam, but a short reminder 
of how subsequent adjudications of the Court followed the same concepts 
will be useful. 

New York v. New Jersey™ was filed in 1908 and decided in 1921, 
fourteen years after Kansas v. Colorado. New York asked the Court 


51200 U. S. 496, 522 (1906). 52206 U.S. 46, 117. 
53 256 U. S. 296 (1921). 
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permanently to enjoin New Jersey from discharging sewage into New 
York Harbor. The petition was dismissed on the ground that the threat- 


ened invasion was not established as of a serious magnitude by clear and 
For 


convincing evidence, citing the second Missouri v. Illinois opinion. 
the first time the Court suggested that the dispute might better be settled 


by agreement than by litigation. 

Then came Wyoming v. Colorado, filed in 1911 and decided in 1922. 
Here Colorado found herself enjoined for the benefit of prior appropriators 
The case in the favorite 
Downstream 


in Wyoming, downstream on the Laramie River. 
of international lawyers who represent downstream nations. 
nations usually ean prove a date of appropriation for beneficial use prior 
The terrain of the downstream nation 


to that of the upstream nation. 
is not so rugged as upstream; settlement and industry start down in the 
flatlands first; the river there is exploited long before the population and 
industrial development gradually upstream. The appropriation 
theory has been useful as a rule of municipal law, but its willy-nilly appli- 
eation between nations and even between American States may condemn 
Water supply is becoming a 
Communities that once could 


move 


whole communities to limited development. 
serious problem all over the world today. 
rely on a relatively abundant and seasonal rainfall are now forced by 
Sometimes such a community 


population growth to turn to river storage. 
finds that downstream development and the flatland lawyers have tried to 
foreclose the question on the basis of the prior appropriation doctrine. 
Wyoming v. Colorado got off on such a dead-end road. The river in- 
The Court decided that since both Colorado and 


volved was the Laramie. 
Wyoming followed the appropriation theory in their domestic law, it would 
Colorado was therefore 


be equitable to apply the same theory interstate. 
enjoined from making diversions that might interfere with the prior ap- 
The Court harked back to Justice Brewer’s sug- 


propriations in Wyoming. 
gestion that Kansas could not complain if its own domestic rule of law 
should be applied in a dispute between her and Colorado. Now the rule 
Justice Brewer’s concern for the 
munity interest was forgotten. There was little discussion of balance of 
hardships; what there was seemed to give the advantage to Colorado. The 
Court could not see beyond the common law rule, falling into the danger 


of which Holmes had warned: 


com- 


was applied against Colorado. 


We are thus brought to the question of the basis on which the relative 
rights of these states in the waters of this interstate stream should be 
determined. Should the doctrine of appropriation, which each recog- 
nizes and enforces within her borders, be applied? Or is there an- 
other basis which is more consonant with right and equity? ™ 


The Court could think of no basis other than the appropriation doctrine. 
No other basis of any kind was suggested. Engineers testified that ‘‘ within 
limits, financially and physically feasible, a fairly constant and dependable 
flow materially in excess of the lowest may generally be obtained by means 
of reservoirs adapted to conserving and equalizing the natural flow .. .’’ ® 


55 Ibid. at 467. 


54259 U. S. 419 (1922). 
56 Ibid. at 484. 
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But judicial thought was then incapable of keeping up with engineering 
thought. Violate the prior claims of private property-owners in Wyoming? 
Certainly not. ‘‘By what principle of right or equity may either State 
proceed in disregard of prior appropriations in the other?’’** (Twenty 


years later, Nebraska v. Wyoming will answer by finding the equities be- 
tween the public interest of two communities instead of between individual 
property-owners.) Require Wyoming to facilitate the financing of res- 
ervoirs which would allow Colorado to obtain a larger share of the water? 
Why should she? 


The question here is not what one State should do for the other, but 
how each should exercise her relative rights in the waters of this inter- 
state stream. Both are interested in the stream and both have great 
need for the water. Both subscribe to the doctrine of appropriation, 
and by that doctrine rights to water are measured by what is reason- 
ably required and applied.°®* 

Colorado must give up her plans for Cache la Poudre for having started 

too late. Wyoming in due time, when she needs it, may dam her guaranteed 

flow of the Laramie. 

Ideas of property were strict in those days. The rights of a community, 
a quasi-sovereign State, if you please, were ignored in the anxiety to 
protect private property-owners. The date, as has already been pointed 
out, was 1922. 

In an anxiety to protect private property rights on the Laramie, the 
Court went too far with the language of its final decree—went beyond its 
Constitutional jurisdiction in fact. For instead of making a global ap- 
portionment to the two States, the Court enjoined the utilization of spe- 
cifically recognized rights at particular points of diversion. This was 
patently an interference with the reserved power of the State of Colorado, 
within the limits of due process, to regulate property relations within her 
territorial boundaries. 

The point was not long in coming back to the Court, but it came, 
curiously enough, in the guise of a complaint by Wyoming that Colorado 
was not abiding by the Court’s decree. Private corporations and indi- 
viduals not named in the Court’s decree were making diversions in Colorado 
in places and quantities other than those named in the decree. Colorado 
demurred, saying the acts complained of were not hers but those of private 
corporations or individuals not parties to the present suit; she insisted 
that the Court construe its own decree. Wyoming alleged that the diver- 
sions made in Colorado exceeded the amounts specified for various locations 
by the decree.*® 

The demurrer was overruled, evidence was taken again and the third 
proceedings were ended by a decision rendered in 1936, i.e., twenty-five 
years after the suit was originally filed. The Court announced that the ‘‘de- 
partures from the decree which are charged against Colorado’’ included. 
inter alia, ‘‘diversions under claims not confirmed or recognized in the de- 


57 Ibid. at 468. 58 Ibid. at 484. 
59 Wyoming v. Colorado, 286 U. 8. 494 (1932). 
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eree.’’®° It seems incredible that the Court could draft and issue its 
decree with such a serious misconception of its function as arbiter between 
quasi-sovereigns. Yet that is obviously what happened. Justice Brewer 
had said that Congress could not legislate rules applicable to river disputes 
between States; he had also said that the Supreme Court had plenary 
powers to declare such principles judicially; but he would have been 
horrified, while he was construing the Constitution with such scholarly 
insight, if someone had suggested to him that, without prior adjudication 
by a State court and without invoking due process, he could go so far as 
to construe and apply a State’s domestic water law to ‘‘confirm’’ or 
‘*recognize’’ particular claims. Clearly, the Court, was not called on to do 
such a thing by Wyoming’s original bill. Mr. Justice Van Devanter ap- 
parently had been so impressed with the fact that both States followed the 
same domestic law that he forgot that he was speaking only for the Supreme 
Court and let himself wander off into the State’s preserve. He constituted 
himself a State tribunal, ‘‘as it were,’’ and applied State law when even 
his jurisdiction, much less the exigencies, did not require it. The Court 
was called on to apportion the river between the States; instead, it issued 
a decree which turned out to be a declaratory judgment of how the State 
was obliged to apportion the water. 

True, the decree was merely an inadequate job of drafting. Obviously 
the Court should have added the existing senior diversions in Colorado and 
simply enjoined any diversions in excess of that amount except from un- 
appropriated water, if any, leaving to the State the right to determine who 
would enjoy Colorado's share of the water, in what amounts, and where 
the diversions could be made. The subsequent opinion laboriously recog- 


nized this fact. The Court started out: 


We therefore must consider the contention made by Colorado that, 
consistently with the decree, she lawfully may permit diversions under 
any of the recognized appropriations in excess of its accredited quan 
tity, so long as the total diversions under all do not exceed the aggre 
gate of the quantities accredited to them severally.” 

However, it clung to its view: 

In both Colorado and Wyoming water rights acquired by appropria- 
tion are transferable, in whole or in part, either permanently or tem- 
porarily ; and the use of the water may be changed from the irrigation 
of one tract to the irrigation of another, if the change does not injure 
other appropriators. [citations omitted] The rules in this regard 
are but incidental to the doctrine of appropriation. That doctrine 
prevails in both States and the decree in the earlier suit was based 
on 

Blandly, without any modest denial of power so to interfere with the 
right of the State to dispose of property rights within its own boundaries, 
the Court stated: 
It was not the purpose of that suit or of the decree to withdraw water 

claims dealt with therein from the operation of local laws relating to 

60 Wyoming v. Colorado, 298 U. S. 573, 578 (1936). 

61 Ibid. at 583. 62 Tbid. 
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their transfer or to restrict their utilization in ways not affecting 
the rights of one State and her claimants as against the other State 
and her claimants. 
We perceive no reason for thinking that it is in any wise material to 
Wyoming and her water claimants whether the water in question is 
diverted and conveyed to the place of use through the Skyline ditch, 
the Wilson Supply ditch or the ditches of the Laramie-Poudre Tunnel 
Project. 
All is now clear so far as the total effect of the earlier decree was con- 
cerned. But the Court fell into precisely the same error again, in the same 


opinion, with the following words: 


For the reasons given in this opinion we conclude that the only relief 
to which Wyoming is now entitled is an injunction forbidding further 
diversions under the meadowland appropriations of more than 4,250 
acre-feet per year measured at the headgates through which the water 
is diverted.” 

The total water apportioned to Colorado by the Court’s decrees was 
39,750 acre-feet per annum. Where is the Constitutional power of the 
Court to tell Colorado she cannot use the entire 39,750 acre-feet on the 
meadowlands alone? Back came the case in 1940. This time it was Mr. 
Chief Justice Hughes who clarified the decision quoted above.‘ 

But we are not finished with the Court’s first attempts to enjoin a 
State within her own boundaries. In 1939 Colorado had exceeded her 
decreed portion of the waters of the Laramie. Wyoming asked that Colo- 
rado be adjudged in contempt. The result was ludicrous. Colorado de- 
fended by showing that Wyoming officials had acquiesced. Wyoming de- 
nied as much. The Court dodged the prospect of punishing a State for 
contempt by saying: 

In the light of all the circumstances, we think it sufficiently appears 
that there was a period of uncertainty and room for misunderstanding 
which may be considered in extenuation. In the future there will be 
no ground for any possible misapprehension based upon views of the 
effect of the meadowlands diversions or otherwise with respect to the 
duty of Colorado to keep her total diversions from the Laramie River 
and its tributaries within the limit fixed by the decree.®® 

Presumably, the States were to go in peace and stop appealing to the 
Court. Twenty-nine years had elapsed while the two States tried to use 
law instead of agreement. 

Twenty-three years after the first Wyoming v. Colorado decision, much 
of what Mr. Justice Willis Van Devanter had said there was badly dated. 
Mr. Justice Douglas, writing the opinion for the majority in Nebraska v. 
Wyoming,” a case in which Colorado had been impleaded by Wyoming, 
apportioned the North Platte River on the basis of the doctrine of equitable 
apportionment : 

83 Ibid. at 584. 64 Ibid. at 586. 
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We are satisfied that a reduction in present Colorado uses is not 
warranted ... The established economy in Colorado’s section of the 
river basin based on existing use of the water should be protected. 
Cf. Kansas vy. Colorado, Supra, p. 394. Appropriators in Colorado 
junior to Pathfinder have made out-of-priority diversions of sub- 
stantial amounts. Strict application of the priority rule might well 
result in placing a limitation on Colorado’s present use for the benefit 
of Pathfinder [i.e., the dam in Nebraska]. But as we have said, 
priority of appropriation, while the guiding principle for an ap- 
portionment, is not a hard and fast rule. Colorado's countervailing 
equities indicate it should not be strictly adhered to in this situation 


68 


And what about those private property-owners who had been so sedu- 


lously protected in Wyoming v. Colorado? 


We may assume that the rights of the appropriators inter se may not 
be adjudicated in their absence. But any allocation between Wyoming 
and Nebraska, if it is to be fair and just, must reflect the priorities ot 
appropriators in the two States. Unless the priorities of the down- 
stream canals senior to the four reservoirs and Casper Canal are 
determined, no allocation is possible. The determination of those 
priorities for the limited purposes of this interstate apportionment is 
accordingly justified. The equitable share of a State may be deter- 
mined in this litigation with such limitations as the equity of the 
situation requires and irrespective of the indirect effect which that 
determination may have on individual rights within the State. 
Hinderlider v. LaPlata Co., 304 U. S. 92, 106-108.*° 


This is a far ery from the application of a private law theory as a rule 
of interstate common law in Wyoming v. Colorado. 

The cases in between Wyoming v. Colorado and Nebraska v. Wyoming 
are not of particular importance. Except for Connecticut v. Massachusetts 
(1931),7° none of them ever again mentioned international law. That was 
forgotten long before the modern rule of equitable apportionment emerged 
from Nebraska v. Wyoming." Even Connecticut v. Massachusetts re- 
iterated reliance on ‘‘interstate common law’’ as the proper source for 
applicable principles.** Most of the decisions since Wyoming v. Colorado 
have rejected the prayer for injunction by applying Holmes’ rule that the 
injury complained of must be of ‘‘serious magnitude and established by 

68 Ibid. at 621. 69 Ibid. at 627. 

70 282 U. S. 660 (1931 

71 In Arizona v. California, 298 U. 8. 558 (1936), the Court recorded without discus 
sion that Arizona had asserted that the Court ‘‘may have recourse to applicable pri! 
ciples of international law and equity tending to secure to sovereign states equality of 
right in [interstate streams].’’ The petition to file a bill of complaint was denied 
because the United States, a necessary party, was not named as a defendant and had 
not consented to be sued. Hinderlider v. La Plata R. & C. C. Ditch Co., 304 U. S. 92, 
106 (1938), a case involving the application of a compact between Colorado and New 
Mexico, intimated that the States acted as independent sovereigns when they entered 
a compact approved by Congress, quoting Poole v. Fleeger, 11 Pet. 185, 209 (1837), and 
Rhode Island v. Massachusetts, 12 Pet. 657, 725 (1838), but quaere, What independent 
sovereign ever had to obtain the approval of a higher sovereignty for its treaty? 

72282 U. S. 660, 671 (1931). 
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clear and convincing evidenee.’’** Those which have not gone off on this 
rule have returned to plague the Court again and again.’* In the words 
of Mr. Justice Roberts, dissenting for himself, Mr. Justice Frankfurter and 
Mr. Justice Rutledge in Nebraska v. Wyoming: 


Such controversies between States are not easily put to repose. Even 
when judicial enforcement of rights is required, the attempt finally 
to adjudicate them often proves abortive. Our reports afford evidence 
of this fact. Kansas and Colorado came here twice, at the instance 
of Kansas, in a dispute over the flow of the Arkansas River. In a 
case |Wyoming v. Colorado| presenting, on the whole, less difficulty 
than the present one, this Court entered a decree June 5, 1922, only to 
find it necessary to revise it on October 9, 1922. But the controversy 
would not down. The parties came back here on three oceasions be- 
cause of disagreements with respect to the effect of our decree. The 
controversy with respect to the diversion of the waters of Lake 
Michigan seemed to require a decree conditioned upon, and contain- 
ing provisions with respect to, future conduct. The difficulty of ad 
ministering that decree is evidenced by the repeated appearance of the 
parties in this Court.’ 

And Mr. Justice Douglas, for the majority in the same case, repeating 
his devotion to Holmes’ rule, agreed that a compact between the States 
was preferable to litigation, and protested that the Court was granting 
the decree only because the North Platte was already over-appropriated and 
the States had been unable to reach agreement.*® The Court is apparently 
getting farther and farther along the way to relegating States to their 
power to make compacts with the consent of Congress. The ‘‘justiciable 
question’’ presented in river disputes is in fact too much for the Court; the 
solution by technology and finance fits easily into the settlement by com- 
pact—almost not at all into litigation. 

There is no basis in the opinions of the U. S. Supreme Court for the 
assertion that the Court has rejected the Harmon doctrine as a rule of 
international law. Neither is there a basis for asserting that the Court has 
developed the doctrine of equitable apportionment as a rule of international 
law. For all the Court has said, a dispute over the use of international 
rivers between two sovereign and independent nations is still political, 
and the nations are in no way liable to each other for what is done to their 
rivers within their boundaries. Mr. Justice Marshall’s opinion in Schooner 
Exchange v. M’Faddon," cited to Secretary Root by Mr. Anderson in 


73 North Dakota v. Minnesota, 263 U. 8. 365 (1923); New York v. New Jersey, 256 
U. S. 296 (1921); Connecticut v. Massachusetts, 282 U. S. 660 ( 

Oregon, 297 U. S. 517 (1936); Colorado v. Kansas, 320 U. 8S. 383 (1943). 

74 Wisconsin v. Illinois, 278 U. 8. 367 (1929), further proceedings, 281 U. 8. 179 
(1930), 289 U.S 5 (1933), 309 U. S. 569 (1940), 311 U. S. 107 (1940), 313 U. S. 547 
(1941); New Jersey v. New York, 283 U. 8. 336 (1931), further proceedings, 345 U. S. 
369 (1953), 347 U. S. 995 (1954); Nebraska v. Wyoming, 295 U. 8S. 40 (1935), 347 
U. 8. 995 (1954); Nebraska v. Wyoming, 295 U. 
325 U. 8. 589 (1945), 345 U. S. 981 (1953). 

75 Nebraska v. Wyoming, 325 U. 8. 589, 664 (1945). Citation in brackets supplied. 

76 Ibid. at 608, 609. 

777 Cranch 116 (1812). 


1931); Washington v. 


S. 40 (1935), further proceedings, 
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1907, is the Court’s last word on the nation’s power within its own 
boundaries. Obiter dicta in the cases discussed above are strong in sug- 
gesting that the great Chief Justice’s rule may be properly applied in 
international river disputes. This essay, however, makes no assertions 
as to the status of the Harmon doctrine in international law today. 

A general conclusion to be drawn from the history of interstate water 
disputes might be that where a resort to rules of law is available, all possi- 
bility for agreement between the parties disappears once resort is had to 
those rules. One adjudication, inefficient as it may be in applying techno- 
logical solutions, will block, apparently forever, any possibility for agree- 
ment. Until the States start litigating, there is always a chance that the 
more efficient solutions from technology may be made available through 
agreement. Once a State is certain about its rights, or part of them, these 
rights will stand in the way of easy agreement. One has only to compare 
the list of rivers regulated by compact with that of the rivers regulated 
by decree to see the truth of this conclusion."* 

Considering the inefficiency of an adjudication in interstate water mat- 
ters, one may wonder whether the the Founding Fathers were so wise after 
all. The utilization of a river with efficiency and over a long period of 
time begs for empirical solution. Empirical solution implies either legis- 
lation or agreement. Legislation would seem to be the better means, for it 
eliminates, for the most part, the possibility of deadlock. Nebraska vy. 
Wyoming is undoubtedly the best example of a judicial solution, but it 
must be admitted that even there the result could have been improved. 
The Court believed it should apportion only the natural flow. Better 
results could have been obtained by conditioning the apportionment on 
existing and financially and physically feasible storage facilities. The 
limitations inherent in an equity decree must make this method inefficient 
as compared with legislation and its handmaiden, expert administration. 

Constitutionally, the American States are limited to litigation or com- 
pact: Compact is almost the rule now for those rivers which have never 
been litigated.*® Nations are limited to treaties and should insist on re- 
maining so. Self-interest, served by a technological solution based on 


the present and foreseeable needs of the respective nations of the basin, will 


induce agreement. Should independent nations ever be so poorly advised 
as to submit one of their rivers to litigation in a world court, they will have 
started down the tortuous road, from which there may be no return, 
marked out by Kansas vy. Colorado, dead-ending in Wyoming v. Colorado 
and continuing, fairly but inefficiently, through Nebraska v. Wyoming. 
The better road is through compacts, technology, and self-interest. 


78 Twenty rivers have been regulated by compact since 1922. Eleven rivers have been 
the subject of litigation since 1900, of which only four have been regulated by decree. 
Only two of the remaining seven have become the subject of regulation by compact. 
The inability of the Lower Colorado Basin States to reach agreement is a striking 
example of how litigation can make agreement almost impossible. See Documents on 
the Use and Control of the Waters of Interstate and International Streams, U. 8S. Dept. 
of Interior (1956). 

79 Ibid. And see Hinderlider v. La Plata R. & C. C. Ditch Co., 304 U. S. 92, 105 
(1938). 
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Guidance of development in the British Commonwealth has involved the 
use of various legal means. In the field of international commercial re- 
lations perhaps none has been more striking than the adaptation of the 
familiar idea of most-favored-nation treatment. Once called a precious 
little clause,t the formula which has for its object to attain equality of 
treatment (rather than preferential status) has had a long history. At 
first glance it might appear to be but little suited to the purpose of easing 
the transition from Empire to a cluster of independent states. Yet there 
is no rule of treaty-making which precludes a modified use of the most- 
favored-nation idea, even if the idea is grounded generally in the principle 
of unconditionality.2 The specific means may be variations in the wording 
vf the formula itself or may be exceptions clauses. The latter would seem 
to be a more natural device (if, indeed, not the only feasible one) for the 
purpose in multilateral (as distinct from bilateral) arrangements. 

The present study is limited principally to an examination of the ‘‘com- 
mercial’’ most-favored-nation clause, as distinct from treaty clauses on 
establishment and navigation matters. It does not undertake to follow 
the actual application of provisions through statutes or through national 
court decisions. The international legal, rather than the economic aspects, 
will be the subject of inquiry. Within these limitations, it is proposed to 
consider briefly (i) the manner of bringing into effect most-favored-nation 
commitments for distinct units of the British Empire and later Common- 
wealth; (ii) the use of the ‘‘most favoured foreign country’’ formula; (ii) 
the idea of what may be called ‘‘most favored Commonwealth country’’ 
treatment in relations of the Commonwealth states inter se; (iv) the de- 


velopment of imperial preferences; and (v) some conclusions which prac- 


tice seems to suggest. 


1M. T. Z. Tyau, The Legal Obligations Arising Out of Treaty Relations between 
China and Other States (Shanghai, 1917), p. 6 (cited after Herman Walker, Jr., 
“‘The Most-Favored-Nation Treatment of Consular Officers,’’? an unpublished doctoral 
dissertation accepted at Duke University in 1937, at p. 2). 

2On the meaning of unconditionality as American courts have interpreted it, see 
Honoré M. Catudal, ‘‘The Most-Favored-Nation Clause and the Courts,’’ 35 A.J.I.L. 
41-54 (1941). 
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1. ACCEPTANCE OF COMMITMENTS 


The treaty-making process in the British Empire and the Commonwealth 
changed considerably as the members attained greater political autonomy. 
There came to be several ways by which a Commonwealth country might 
become a party to a most-favored-nation clause in a commercial treaty 
or agreement. Initially the colonies took no independent action in foreign 
relations and Great Britain was free to extend her commercial treaties at 
will to the entire Empire or any portion thereof. However, the interests 
of the mother country with an advanced industrial economy favoring free 
trade and those of the colonies striving to develop their economies did not 
always coincide.’ By the latter part of the nineteenth century these con- 
flicting interests became increasingly evident and motivated a series of 
adjustments in treaty-making procedure to provide for the peculiar in- 
terests of the colonies. 

The stimulus for granting a greater degree of freedom to the colonies 
in the matter of commercial treaties arose in the main from a problem over 
the application of most-favored-nation treatment. In the mid-nineteenth 
century Great Britain permitted certain of her colonies a greater degree 
of independence in tariff matters.‘ However, shortly thereafter Great 


Britain negotiated treaties compelling the colonies to grant most-favored- 
nation treatment to foreign goods. Great Britain concluded commercial 
agreements in 1862 with Belgium ® and in 1865 with the Zollverein ® which 
applied automatically to the entire Empire. The signatories were granted 


unconditional most-favored-nation treatment in regard to any tariff pref- 
erences which might be extended by the colonies or the mother country 
inter se. The colonies, despite the colonial tariffs, were thus prevented 
from discriminating in favor of British products without bringing into 
effect the most-favored-nation clauses not only in the treaties with Belgium 
and the Zollverein, respectively, but also in those with other states that 
were parties to comparable commitments with Great Britain. In the late 
1870’s Canada expressed considerable objection to the two agreements and 
raised the issue of future representation in treaty-making. The Imperial 
Government agreed that in the future there would be no automatic exten- 
sion of commercial treaties to include self-governing colonies.’ 

Despite the above-mentioned agreement, the self-governing colonies were 


3 For an account of the long struggle on the part of the colonies to induce the mother 
country to replace its free trade policy by a system of imperial preferences, see United 
States Tariff Commission, Colonial Tariff Policies 630 ff. (1922). 

4See 9-10 Vict. c. 94; Baron Boris Nolde, ‘‘La Clause de la Nation 
Favorisée et les Tarifs préférentiels,’? 39 Hague Academy Recueil des Cours 101 
(1932). 

5 Great Britain, House of Commons, Accounts and Papers, 1863 [3071]. 

6 Ibid., 1865 [3570]. 

7 Robert B. Stewart, Treaty Relations of the British Commonwealth of Nations 76- 
77, 96 (1939). It is to be noted that from 1870 onwards there was also an increased 
desire on the part of the colonies to develop a strong system of imperial preferences 
between themselves and the mother country. This was finally realized at the Ottawa 
Conference of 1932. See Nolde, loc. cit. 102-106. 
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included in the reach of the Treaty of Friendship, Commerce and Naviga- 
tion of February 7, 1880, between Serbia and Great Britain. However, 
the Earl of Kimberley in a circular letter to the various Governors General, 
dated July 22, 1880, stated that the former Secretary of State for Foreign 
Affairs had acted ‘‘inadvertently’’ in the matter. The governments of the 
self-governing colonies were assured that in the future their desires would 
be ascertained before they were included in such commercial agreements.® 
Subsequent to this time there was apparently no further automatic in- 
clusion of the colonies. 

The Treaty of Commerce and Navigation of 1880 with Rumania con- 
tained a protocol which stated that the instrument was not applicable to 
South Africa and that any British Colony, Possession or Protectorate could 
opt within six months after the exchange of ratifications to be excluded 
from the provisions of the treaty." However, the formula to be most used 
was that of the treaty of 1882 with Montenegro. This contained a clause 
which listed the colonies and foreign possessions to which the treaty was 
not applicable, but stated that the instrument could be applied to them if 
notice to that effect were given by Her Majesty’s representative within one 
vear after exchange of ratifications.'® By the early part of the twentieth 


century it was no longer customary to list specifically the units not af- 


fected. There was merely a stipulation that the agreement would not be 
applicable to the self-governing Colonies and Dominions unless notification 
were given by His Majesty’s representative within one year after the 
exchange of ratifications..' Even after the self-governing Colonies and 
Dominions became independent nations of the Commonwealth with the 
power to negotiate their own commercial agreements, Great Britain con- 
tinued to provide for their accession to commercial treaties negotiated by 
the mother country.’” 

The self-governing Colonies and Dominions were given not only greater 
leeway in acceding to complete commercial treaties (including, for example, 
establishment clauses), but also the advantage of most-favored-nation 
treatment of their products and goods on a reciprocal basis if they did not 
wish the entire treaty to be applicable to them. This was first accomplished 
in a treaty of October 31, 1905, between Great Britain and Rumania, 
Article XVII of which stated that the instrument was not applicable to 
British Colonies, Protectorates or Possessions unless notice of adhesion 
should be given, and continued: 


Nevertheless, the goods produced or manufactured in any of His 
Britannic Majesty’s Colonies, Possessions or Protectorates shall enjoy 
in Roumania complete and unconditional most-favoured-nation treat- 
ment, so long as such Colony, Possession or Protectorate shall accord 


* Canada, Sessional Papers (1883), Vol. XVI, No. 89, pp. 7-8. 

® Accounts and Papers, cited above, 1880 (C. 2615). 

10 Ibid., 1882 (C. 3231). 

See the Treaty of Commerce of April 19, 1905, between Great Britain and 
Nicaragua. Ibid., 1906 (Cd. 3156). 

12 See, for example, the Treaty of Commerce and Navigation of Nov. 27, 1937, between 
Siam and the United Kingdom. 188 League of Nations Treaty Series 334. 
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to goods the produce or manufacture of Roumania treatment as 
favourable as it gives to the produce or manufacture of any other 
foreign country. 


The net effect of this clause was to give the self-governing Colonies, 
Dominions and other Territories concerned the benefit of most-favored- 
nation treatment in regard to duties without the obligations contained in 
the treaty in regard to trade and establishment. Great Britain also con 
tinued to inelude such provisions in her commercial treaties after the 
independent Commonwealth countries were negotiating their own com 
mercial agreements.** 

Thus a most-favored-nation clause may be effective in regard to a 
Commonwealth country as a result of any of four types of arrangements. 
Such a clause may be applicable (1) as a result of automatic inclusion in 
one of Great Britain’s commercial treaties, (2) by notification of ad- 
herence through Her Majesty’s representative, (3) through utilization of a 
clause similar to that cited above in the treaty of 1905 with Rumania or, 
(4) in more recent years by a Commonwealth member’s direct negotiation 
of a commercial treaty (containing a most-favored-nation clause) with a 
foreign state. The question then arises as to forms of the most-favored- 
nation clause which would not commit Commonwealth countries to grant 
to outside states concessions which they grant to each other. 


II. Most Favorep ‘‘ Foreicn’’ CouNTRY 


Prior to the final quarter of the nineteenth century there was little, 
if any, question that the self-governing colonies and the mother country 
eould grant rights and privileges to each other without being obligated in 
the international legal sense to accord such rights to the signatories of 
treaties with the United Kingdom containing most-favored-nation clauses, 
unless specific provisions were made to the contrary (as, for example, in 
the Belgian treaty of 1862). A British authority notes that the colonies 
were not foreign, and cites a report made by the Law Officers of the Crown 
on January 14, 1882, in which they 


concur in the view that the most-favoured-nation clause does not affect 
the right of this country to extend to the produce of its Colonies more 
favourable--treatment than it affords to the produce of foreign or third 
countries. 


This must have betn tacitly understood by other countries. In a treaty of 
1887, with Hontfuras,’* for example, Great Britain used a straight, un- 
conditional most-favored-nation formula without any mention of its effect 
on the granting of rights and privileges by units of the Empire inter se. 


13 Accounts and Papers, cited above, 1906 (Cd. 2998). 

14 See Art. 25 of the 1937 treaty with Siam, cited in note 12 above. 

15 Arnold D. MeNair, The Law of Treaties: British Practice and Opinions 298 
(1938). Cf. Georg Schwarzenberger, ‘‘The Most-Favoured-Nation Standard in British 
State Practice,’’ 22 Brit. Year Book of Int. Law 96, 109 (1945). 

16 Accounts and Papers, cited above, 1900 (Cd. 254). 
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However, there is evidence that even at this early date there was a 
tendency, which grew continually stronger, to spell out the fact that 
privileges extended between members of the Empire, and later between 
the Commonwealth members, did not create for foreign countries the 
right, under most-favored-nation clauses, to enjoy like privileges. A 
convenient method of accomplishing this exclusion was through use of the 
word ‘‘foreign.’’ For instance, the treaty of June 15, 1883, between 
Great Britain and Italy obligated the two countries to impose ‘‘no other 
or higher duties’’ than those on ‘‘articles produced or manufactured 
in any other foreign country.’’'* Another formula was used in the com- 


‘ 


mercial agreement of January 11, 1910, between Great Britain and 
Montenegro, which removed imperial preferences from the pale of most- 
favored-nation treatment by the use of the term ‘‘most favoured foreign 
nation. British treaties after that time referred, variously, to ‘‘most 
favoured foreign country,’’ ‘‘most favoured foreign nation,’’ or ‘‘any other 


18 


foreign country.’’ All of these formulas apparently produce the same 
effect, but the wording ‘‘any other foreign country’’ has appeared most 
frequently. 

The question whether the self-governing Colonies and Dominions were 
in fact ‘‘foreign’’ countries became increasingly problematical after World 
War I due to their increased independence in external affairs. Their 
participation in the peace treaties, their separate membership in the 
League of Nations,’® the fact that they were able to negotiate treaties 
directly with foreign Powers,” the growth in separate representation 
abroad,** and the definition of dominion status in the Balfour Formula of 
1926 ** made it increasingly doubtful that the Commonwealth countries 
should not be considered foreign countries in their relations inter se. The 
question also arose during the same period as to whether the Mandates 


created subsequent to World War I were ‘‘foreign countries.’’** Thus it 


became increasingly important to make express reservations in commercial 


treaties in order to maintain preferential treatment within the Common- 


17 Tbid., 1883 (C. 3666). Italies inserted. 

18 Tbid., 1910 (C. 5126). 

19 See Treaty of Versailles, June 28, 1919, ibid., 1919 (Cmd. 153); Treaty of Saint- 
Germain-en-Laye, Sept. 10, 1919, ibid., 1919 (Cmd. 400); Covenant of the League of 
Nations with a Commentary thereon, ibid., 1919 (Cmd. 151). 

20 See Stewart, op. cit. 43-75, 159-204. 

21See P. J. Noel Baker, The Present Judicial Status of the British Dominions in 
International Law 164 ff., 250 ff. (1929). 

22 Accounts and Papers, cited above, 1926 (Cmd. 2768). 

23 Great Britain began to include special articles in her commercial treaties to cover 
the accession to such treaties of newly acquired Mandates. See the Treaty of Com- 
merce of July 14, 1923, with Czechoslovakia, 29 League of Nations Treaty Series 378. 
However, in 1932 the United Kingdom planned to grant a preference to Palestinian 
products and the United States objected on the basis of her Commercial Treaty of 1815 
with Great Britain and the fact that Palestine was a ‘‘foreign country.’’ Italy and 
Spain likewise objected on the basis of most-favored-nation clauses in their treaties 
with Great Britain. See 2 Papers Relating to the Foreign Relations of the United 
States (1932) 32, 33, 36-37. 
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wealth without bringing into operation the most-favored-nation clauses of 
treaties with foreign countries.** 

Great Britain continued to use the ‘‘most favoured foreign country,’’ 
**most favoured foreign nation,’’ and ‘‘any other foreign country’’ formulas 
to avoid extension to foreign countries of Imperial and Commonwealth 
preferences. In British commercial treaties the unconditional most- 
favored-nation clause for tariff matters practically disappeared by the 
1920’s and the formula was principally used for such matters as com- 


mercial travelers and their samples, access to courts, exemption from 


compulsory military service, and sometimes internal taxation.*®° In this 


same period the Dominions began to negotiate their own commercial treaties 
directly, and this further complicated the problem of preferences. The 
Canadian commercial agreements stipulated that incoming goods and pro- 
duce should not be subjected to other or higher duties or imposts than 
those paid on the like produce of any other foreign country, but all other 
matters relating to the importation, exportation, or transit of goods were 
to be handled on a most-favored-nation basis.**° The Union of South 
Africa probably went farther than any other self-governing Colony or 
Dominion in granting most-favored-nation treatment. In the Treaty of 
Commerce and Navigation with Germany signed September 1, 1928, South 
Africa granted most-favored-nation treatment in all matters except mini- 
mum rates or rebates on duties granted to the British Empire and the ac- 
quisition or ownership of property.**7 However, on October 29, 1929, the 
Irish Free State and Portugal signed a treaty of commerce and navigation 
containing a clause which proved to be a model for subsequent Common- 
wealth commercial treaties except those of the United Kingdom. An excep- 


tion clause states: 


It is understood that nothing in the present Treaty shall affect the 
right of the Government of the Irish Free State to modify, maintain, 
or extend preferential treatment accorded to any of the States Members 
of the British Commonwealth of Nations.** 


Subsequent to that time members of the Commonwealth, with the excep- 
tion of Great Britain, who still used her old formulas, included such 
clauses, in one form or another, to prevent foreign countries from invoking 
the most-favored-nation clause to attain intra-Commonwealth preferences.” 


24 See Schwarzenberger, loc. cit. 109. 

25 For example, see treaties of Great Britain with Spain, Oct. 31, 1922, 28 League 
of Nations Treaty Series 340; Latvia, June 22, 1923, 20 ibid. 396; Poland, Nov. 26, 
1923, 28 ibid. 429; Finland, Dee. 14, 1923, 29 ibid. 130; Hungary, July 23, 1926, 67 
ibid. 184. 

26 See, for example, the Canadian treaties with the Economie Union of Belgium 
and Luxembourg, July 3, 1924, 32 ibid. 36; The Netherlands, July 11, 1924, 39 ibid. 46. 

2795 ibid. 290. The latter exception was necessary as the British Merchant Shipping 
Act (an Imperial Act) provides that British ships can only be owned by British subjects. 

28 131 ibid. 147. 

29 For example, see the Commercial Treaty of Aug. 3, 1936, between Australia and 
Czechoslovakia, 177 ibid. 246; the Commercial Agreement of July 3, 1935, between 
Canada and Poland, 172 ibid. 69; the Exchange of Notes Constituting a Trade Agree 
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Although the composition of the Commonwealth changed considerably 
after World War II, this change has caused little if any alteration of ex- 
isting practices in regard to commercial treaties. Article I of the Treaty 
of Friendship, Commerce and Navigation, signed December 20, 1951, be- 
tween Great Britain and the Sultanate of Muscat and Oman defines the 
term ‘‘foreign country’’ as excluding not only the new Commonwealth 
countries of India, Pakistan and Ceylon, but also Eire and Burma, al- 
though Eire was no longer a member and Burma never chose to enter the 
Commonwealth.*® Ireland likewise continued to protect intra-Common- 
wealth preferences, and in the Treaty of Friendship, Commerce and Naviga- 
tion with the United States, January 21, 1950, there was provision to 
exclude the operation of the most-favored-nation clause in regard to any 
advantages extended by Ireland to ‘‘the British Commonwealth of Nations 
and their dependent territories.’’ *! 

Thus, at present a Commonwealth nation normally as a matter of 
policy does not grant complete most-favored-nation treatment to a non- 
Commonwealth country, with the possible exception of Eire and Burma. 
The practice is to grant ‘‘most favoured foreign country treatment’’ to 
outsiders, with the effect of protecting intra-Commonwealth preferences. 
The discriminatory effect of this is obvious, especially in the case of Eire 
and Burma, states which do not claim any official ties with the Com- 
monwealth. The practice of excluding Commonwealth preferences from 
the operation of the most-favored-nation clause has not escaped critical 
notice ** and it may be that the inclusion of non-members in such a system 
may bring forth further criticism. Except for the greater number of 
‘“‘favored’’ nations the practice of the Commonwealth in this matter perhaps 
does not differ greatly from that of the United States, which still ex- 
cludes the application of the most-favored-nation clause in relation to ad- 
vantages accorded to Cuba and the Republic of the Philippines. How- 
ever, in the case of the United States, exclusion is accomplished by excep- 
tion clauses rather than by a variant of the most-favored-nation formula 
itself. 


III. Most Favorep COMMONWEALTH COUNTRY 


Although Imperial and Commonwealth preferences were zealously with- 
held from foreign countries, this does not mean that all members of the 


ment between New Zealand and The Netherlands on Dec. 22, 1937, 185 ibid. 330; 
the Exchange of Notes in regard to Commercial Relations between the Union of South 
Afriea and Brazil, April 11, 1932, 135 ibid. 220. The Treaty of Commerce of April 
4, 1950, between India and Afghanistan does not specifically mention the Common 
wealth in qualifying the most-favored-nation treatment provided for in the treaty; 
however, Art. 16 provides that: ‘‘. . . ‘most-favored-nation treatment’ shall not be 
deemed to be contravened by the grant or continuance of . . . preferences or advantages 
accorded by either contracting party to any country, existing on the date of this or 
in replacement of such preferences or advantages. ...’’ See 167 U.N. Treaty Series 
120, 

80149 U.N. Treaty Series 260, 262. 31 T.1.A.S., No. 2155. 

32 See, for example, W. S. Culbertson, Commercial Policy in War Time and After 
302-305 (1919); R. C. Snyder, The Most-Favored-Nation Clause 171 (1948). 
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Commonwealth receive equal treatment from each other in trade prefer- 
ences. As a matter of fact there is a long history of discrimination in 
preferences within the Commonwealth.** An examination of intra-Com- 
monwealth preferences must, however, be based mainly on an examination 
of trade agreements (7.e., instruments containing schedules on specific 
goods), 1s it is not common practice for Commonwealth countries to con- 
clude commercial agreements of a more general type inter se. 

The Ottawa Conference of 1932 did much to equalize preferences and 
allow a freer movement of goods within the Commonwealth. However, 
even the agreements concluded at Ottawa contain evidence of less than 
equal treatment by a Commonwealth state of all other Commonwealth 
states. The trade agreements which the United Kingdom concluded at 
Ottawa with the Dominions contained provisions whereby the United King- 
dom would invite the non-self-governing Colonies, Protectorates and Man- 
dates to extend to the Dominions any preferences which they accorded to 
any other part of the Empire and the Dominions would, in the event such 


preferences were extended, grant to any such territories the benefits of 


the preferential rates accorded to Great Britain. However, benefits which 
Canada enjoyed under its Trade Agreement of July 6, 1925, with the West 
Indies were excepted from the provisions of this agreement relating to the 
extension and equalization of preferences between the non-self-governing 
Colonies, Protectorates or Mandates. Similar provision was made in regard 
to preferences extended between Northern Rhodesia, Southern Rhodesia, the 
Union of South Africa and the Territories of the South African High 
Commission.** 

The trade agreements concluded by Canada with the Union of South 
Africa and Southern Rhodesia at Ottawa on August 20, 1932,°° are typi- 
cal intra-Commonwealth trade agreements in that they grant benefits equal 
to those given ‘‘any country’’ in relation to the goods and products specified 
in the attached schedules. The signatories were thus given most favored 
Commonwealth country treatment, but only in regard to specific goods 
and products. In order to assure a predetermined standard of treat- 
ment for goods not covered by the schedules of existing trade agreements, 
South Africa concluded rather novel modi vivendi on commercial matters 
with Canada and with the Irish Free State in 1935,°* whereby the sig- 
natories would grant ‘‘most favoured foreign nation’’ treatment to such 
goods as were not covered by previous trade agreements. This latter ar- 
rangement would exclude Commonwealth preferences in regard to such 
goods, but would at least assure such goods of treatment equal to that 
granted the most favored nation outside the Commonwealth. 

The trade agreement which Canada signed with the Irish Free State at 
Ottawa on August 20, 1932,°7 was unique in that it did not contain schedules 


33 See Frederic Benham, Great Britain Under Protection 71 ff. (1941); K. V. Meyer 
Britain’s Colonies in World Trade, passim (1948). 

34 Accounts and Papers, cited above, 1931-1932 (Cmd. 4174). 

35 135 British and Foreign State Papers 251-264. 

36 139 ibid. 231-234. 387 135 ibid. 250-251. 
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of preferences on specific goods or products, but merely stated that the 


Irish Free State would not subject Canadian goods to duties higher than 
those paid by ‘‘any other country.’’ In other words, the Irish Free 
State granted Canada what might be termed most favored Commonwealth 
country treatment on all goods. In return Canada pledged that there 
would be no duties on Irish goods higher than those placed on similar goods 
of Great Britain. A similar arrangement was made in the Trade Agree- 
ment of April 2, 1951, between the United Kingdom and Pakistan.**  Al- 
though the latter agreement contains schedules on specific goods, it also 
sets forth a general obligation on the part of the signatories in regard to 
tariffs and preferences. It employs a rather complicated formula whereby 
most favored Commonwealth country treatment is granted to all goods of 
the signatories. Pakistan undertakes not to charge duties on United King- 
dom goods higher than on the goods of ‘‘any other country (except 
Burma)’’ and the United Kingdom gives assurance that there will be no 
higher duties on Pakistani goods than on the goods of ‘‘any other coun- 


try.”’ This would seem sufficient to assure most-favored-Commonwealth 
treatment to the signatories, but the agreement also provides that the 
United Kingdom will extend to Pakistan any tariff preferences accorded 
to the Commonwealth countries, Southern Rhodesia, Eire or Burma. Paki- 
stan, on her part, undertakes the same obligation in regard to tariff pref- 
erences but only in relation to the Commonwealth countries, Southern 
Rhodesia and Eire. 


IV. PREFERENCE 


By means of the above-mentioned exceptions to most-favored-nation 
clauses, Commonwealth countries were able to maintain and expand im- 
perial preferences. Such preferences had a long history in the British 
Empire and provided one of the means by which the colonial trade was 
developed. However, in the mid-nineteenth century the United Kingdom 
adopted a free-trade policy and no longer favored imperial preferences. 
This free-trade policy worked a hardship on numerous parts of the Em- 
pire, and the colonies continued to advocate Britain’s return to a system 
of preferences.*® By the close of the century the self-governing colonies 
became more persistent in the matter. At the Colonial Conference held 
at Ottawa in 1894 resolutions were passed in favor of imperial preferences, 
which were unopposed except by the United Kingdom and the colony of 
New South Wales.*° Resolutions were again passed at the Colonial Con- 
ference of 1902,** the Colonial Conference of 1907 ** and the Imperial War 
Conference of 1917,** but Britain still took no action. 

Meanwhile the self-governing Colonies and Dominions began to develop 
a system of imperial preferences. In 1897 Canada passed the Customs 

88 Accounts and Papers, cited above, 1950-1951 (Cmd. 8187). 

89 See R. S. Russell, Imperial Preference 15 ff. (1949); H. P. Whidden, Jr., Prefer- 
ences and Discriminations in Internatienal Trade 20 (1945). 

40 Accounts and Papers, cited above, 1894 (C. 7553). 

41 Ibid., 1902 (Cd. 1299). 42 Ibid., 1907 (Cd. 3523). 

43 Ibid., 1917-1918 (Cd. 8566). 
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Tariff Act which theoretically granted preferences on the basis of reci- 
procity to any nation, but in actuality was worded in such a manner that 
only the United Kingdom and one or two British colonies would have 
been able to meet the conditions. Belgium and Germany objected on the 
basis of the most-favored-nation clauses in their commercial treaties with 
the United Kingdom.** However, on July 28, 1897, the United Kingdom 
gave simultaneous notice to the Governments of Belgium and Germany 
of her desire to withdraw from the two treaties. The way was thus 
cleared for an extension of imperial preferences.*® In 1898 Canada ex- 
tended preferences to the products of the United Kingdom without reci- 
procity. Prior to World War I a number of Dominions followed Canada’s 
lead. Although the United Kingdom did grant preferences on items in 
favor of the Empire after World War I, it did not reciprocate by granting 
a system of general imperial preferences to the Empire.*® It was not 
until Great Britain reverted to protectionism with the return of the Con- 
servatives to power and the adoption of the Import Duties Act of 1932, 
that she was prepared to adopt a general system of imperial preference. 
At the Imperial Economie Conference of 1932 at Ottawa the United 
Kingdom finally accepted the extension of imperial preference throughout 
the Empire. Eleven bilateral trade agreements were signed and the whole 
system of Empire preferences was augmented and co-ordinated. The re- 
lationship between the most-favored-nation clause in commercial agree- 
ments and these preferences was also discussed. The summary of the 


conference’s conclusions contains the following statement: 


Each Government will determine its particular policy in deal- 
ing with this matter, but the representatives of the various Govern- 
ments on the Committee stated that it was their policy that no treaty 
obligations into which they might enter in the future should be al- 
lowed to interfere with any mutual preferences which Governments 
of the Commonwealth might accord to each other, and that they would 
free themselves from existing treaties, if any, which might so interfere. 
They would, in fact, take all the steps necessary to implement and 
safe-guard whatever preferences might be so granted. 

The door was not closed entirely, as the conference went on to note that 

this did ‘‘not preclude a foreign country from seeking the consent of 

various Governments of the British Commonwealth to a waiver of their 
rights in particular cases... .’’** However, intra-Commonwealth pref- 
erences were greatly strengthened by the Ottawa Conference and the 
trade agreements concluded at that time. 

The year 1932 set the ‘‘high-water mark’’ of imperial preferences. 

This resurgence of imperial preference unfortunately occurred during a 


44 See p. 456 above. 45 Stewart, op. cit. 76 ff. 

46 See Colonial Tariff Policies, cited above, 630 ff. 

47 22-23 Geo. 5. ¢. 8. 

48 Cmd. 4174, cited above. An example of such a waiver of rights is to be found 
in the exchange of notes between Canada and South Africa on Nov. 16, 1938, whereby 
South Africa waived certain preferences in order that Canada might conclude a trade 


agreement with the United States. See 142 British and Foreign State Papers 312-314. 
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time of international economic depression and a dislocation of the free 
flow of trade due to a revival of highly protective tariff policies. The 
Commonwealth was also placed in the position of blocking other states 
from attempting to attain a system of preferences in a manner very similar 
to that utilized by the states of the Commonwealth at Ottawa. Belgium, 
Luxembourg and The Netherlands had signed the Ouchy Convention of 
July 18, 1932, which was a collective effort to lower trade barriers, and 
provided for free entry on the part of the countries which were not 
signatories. However, this movement was doomed to failure at its incep- 
tion. At the Ottawa Conference in that year a resolution was passed 
which drew attention to ‘‘recent tendencies in foreign countries to ¢on- 


clude regional arrangements between themselves for the mutual accord 
of preferences.’ Although the Ouchy Convention was not specifically men- 


tioned, the implication was clear. The resolution noted general agreement 


that foreign countries which had existing treaty obligations to grant 
most-favoured-nation treatment to the products of particular parts 
of the Commonwealth could not be allowed to override such obliga- 
tions by regional arrangements of the character in question.*® 


The Hague Convention of May 28, 1937, parties to which were the signa- 
tories to the Ouchy Convention, Norway, Denmark, Sweden and Finland, 
merely aimed at preventing a further rise in tariff rates and removal of 
quantitative restrictions on imports. It suffered the same fate as the 
Ouchy Convention, due in part to the United Kingdom’s insistence that 
its most-favored-nation obligations be respected.°” However, the Common- 
wealth’s legal position was a correct one. It had built up a network of 
reservations excepting imperial preferences from the operation of the 
most-favored-nation clauses of its treaties. Such reservations the signa- 
tories of the Ouchy and Hague Conventions did not possess and were not 
able to attain in relation to those instruments. 

The United States Government hoped by means of the Trade Agree- 
ments Act, 1934, to restore a freer movement of international trade by the 
reduction of existing duties or import restrictions. In negotiating trade 
agreements under this Act the Government did not hesitate to express its 
opinion on imperial preferences which, of course, hampered the negotia- 
tion of such agreements with Commonwealth countries. In preliminary 
discussions on an Anglo-American trade agreement in 1937 Secretary of 
State Hull noted that the British could obtain concessions only at the ex- 
pense of ‘‘less exclusiveness in the British Empire.’’*' Secretary Hull 
informed the British Ambassador in 1938 that the United States Govern- 
ment had encountered ‘‘four times the difficulty’’ in negotiations with the 
United Kingdom than it had experienced in negotiating the other eighteen 
agreements under the Act. He noted that imperial preference was the 


49 Cmd. 4174, cited above. 

50 For an account of Great Britain’s reactions to the Ouchy and Hague Conventions 
see W. A. Brown, The United States and the Restoration of World Trade 41-42 (1950) ; 
Jacob Viner, The Customs Union Issue 30-32 (1950). 

512 Foreign Relations of the United States (1937) 4. 
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chief complication and called it a ‘‘seclusionist policy’’ which would ‘‘re- 
duce the sum total of world trade.’’** However, the United States did 


sign reciprocal trade agreements with the United Kingdom ** and Canada,** 
respectively, in 1938, which provided for a considerable lowering of duties 


and a relaxation of the imperial preference system. 

The United States attained a further concession in Article VII of the 
Mutual Aid Agreement of February 23, 1942, signed by the United States 
and the United Kingdom. This article, which was regarded as a model 
in Mutual Aid Agreements with other countries, pledged the signatories 
to action directed toward ‘‘the elimination of all forms of discriminatory 
treatment in international commerce, and to the reduction of tariffs and 
other trade barriers.’’°° In 1945 the two countries carried out further 
negotiations in the light of Article VII and in connection with the loan 
to Great Britain under the Financial Agreement of December 6, 1945.°' 
In connection with the latter agreement, and on the date of its signature, 
a joint statement was issued by the two countries ** endorsing a document 
prepared by the United States Government which advocated ‘‘ arrangements 
for the substantial reduction of tariffs and for the elimination of tariff 
preferences.’’ ** 

Although there had been a general weakening of imperial preferences 
subsequent to the Ottawa Conference of 1932,°° the United Kingdom stil! 
had not, by these agreements, abandoned preferences. On December 6, 
1945, and again on November 12, 1946, Prime Minister Attlee said: 


there is no commitment on any country in advance of negotia- 
tions to reduce or eliminate any particular margin of preference. 
It is recognized that reduction or elimination of preferences can only 
be considered in relation to and in return for reduction of tariffs and 
other barriers to world trade in general which would make for mutu- 
ally advantageous arrangements for the expansion of trade. There 
is thus no question of any unilateral surrender of preferences.®° 


However, the Commonwealth countries subsequently made a number ot 
concessions on the international level in regard to imperial preferences. 
The United States continued to press for the limitation of imperial pref- 
erences by the International Trade Organization. The Havana Charter 
for an International Trade Organization of March 24, 1948, placed con 
siderable restrictions on imperial preferences." Further concessions were 
also made in the General Agreement on Tariffs and Trade. The latter 

522 ibid. (1938) 67. 53 Executive Agreement Series, No. 164. 

54 Ibid., No. 149. 55 Ibid., No. 241. 

56 T.I.A.8., No. 1545. 

57 For text see Anglo-American Financial and Commercial Agreements, December, 
1945 (Dept. of State Pub. 2439, Commercial Policy Series 80). 

58 For text see Proposals for Expansion of World Trade and Development, November, 
1945 (Dept. of State Pub. 2411, Commercial Policy Series 79). 

59 Whidden, op. cit. 24-26. 

60 H. C. Debates, 1946-1947, Vol. 430, col. 34. 

61 See Brown, op. cit. 69-72; Clair Wileox, A Charter for World Trade 69-70 (1949 
U. 8S. Dept. of State, Havana Charter for an International Trade Organization, Mareh 
24, 1948 (Pub. 3206, Commercial Policy Series 114) 45 ff. 
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instrument, although recognizing imperial preferences, does limit them 
and marks a rather abrupt change from the previous commercial policy 
of the Commonwealth. Article I, paragraph 2 (a), recognizes the ex- 
clusion of Commonwealth preferences inter se from the operation of most- 
favored-nation clauses in the commercial agreements of Commonwealth 
countries. Although existing intra-Commonwealth preferences are pro- 
tected, Article I, paragraph 4, limits the further extension of any such 
preferences after April 10, 1947, except in the case of those Commonwealth 
members who elected to use an earlier date as set forth in Annex G.* 
The United Kingdom ®* and Australia *® have both been granted waivers 
to this prohibition. However, such waivers would appear to concern 
relatively unimportant items and the Agreement has prevented any further 
growth of Commonwealth preferences.” 


V. CONCLUSIONS 


The foregoing brief examination indicates that the Commonwealth 
countries exclude intra-Commonwealth preferences from the operation of 
the most-favored-nation clauses in their commercial agreements with the 
effect that non-Commonwealth nations attain only most-favored ‘‘for- 
eign’’ nation treatment. Due to the varied preferences extended within 
the Commonwealth itself, a Commonwealth country may in reality be as- 
sured of complete most-favored-nation treatment only through the con- 
clusion of provisions in intra-Commonwealth agreements which grant 
most favored Commonwealth country treatment. For the student of Com- 
monwealth affairs perhaps the most unique aspect of these agreements is 
the fact that Eire and Burma are still included in the system of Common- 
wealth preferences despite the fact that they are actually not members. 

When a group of states are linked by a multilateral undertaking to 


follow a specified policy in relation to each other, whether this involves 


actual granting of tariff concessions or only the commitment to try to 
negotiate for tariff concessions at periodic meetings, the consolidation of 


62 The Contracting Parties to the General Agreement on Tariffs and Trade, Basic 
Instruments and Selected Documents, May, 1953, Vol. I, pp. 14-15, 63-64, 66. It is to be 
noted that Pakistan in signing this Agreement noted that under the provisions of Art. 
XXXV it would not extend the most-favored-nation treatment outlined therein to the 
Union of South Africa. India in signing this Agreement withheld its consent under 
Art. XXXV to the application of the Agreement between India and South Africa. 
55 U.N. Treaty Series 313, 316. Apparently Pakistan later withdrew its condition. 

83 Basie Instruments and Selected Documents, cited above, January, 1954, 2nd Supp., 
pp. 20-22, and June, 1955, 3rd Supp., pp. 25-26. 

64 Ibid., January, 1954, 2nd Supp., p. 18; and January, 1957, 5th Supp., p. 34. 

65> The desirability of this arrangement has not gone unquestioned. At Westminster 
members favoring a further increase of imperial preference have asked that the re- 
strictions imposed by the General Agreement on Tariffs and Trade be removed. See 
H. C. Debates, 1951-1952, Vol. 495, cols. 333-335, and Vol. 499, cols. 1654-1656. At 
the Commonwealth Economie Conference of 1952 Great Britain proposed that the 


Commonwealth countries join to seek release from the ‘‘no new preference’’ rule in the 
General Agreement; however, the Commonwealth countries were divided on the question. 


Accounts and Papers, cited above, 1952-1953 (Cmd. 8717). 
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gains achieved may involve exclusion of outside states (eligible but not 
electing to join in the agreement) from intra-group treatment. In the 
commercial treaties which the United States concluded in the early post- 
World-War II period there appeared the so-called ‘‘ Montevideo clause’’ as 
a means of such exclusion.*® After the negotiation of the General Agree- 
ment on Tariffs and Trade, the same general effect resulted from an excep- 


tions clause specifically mentioning that Agreement.®* The result was that 


a commitment by the United States to most-favored-nation treatment in a 
treaty with a state not a party to the General Agreement would apparently 
mean that the non-member state would receive what may be roughly de- 
scribed as the non-GATT treatment. Practice of the Commonwealth na- 
tions adds another to the types of limitations or exceptions in most-favored- 
nation usage. 

Effort for restoration of world trade since World War II has perhaps 
justified a very considerable amount of restriction upon the most general 
most-favored-nation formula in order to induce states to accept the prin- 
ciple on some basis. <A too great multiplication of such restrictions might 
conceivably herald what would be essentially a return to conditionality in 
the application of the most used general standard in international com- 
mercial relations. 


66 Illustrated in Art. XXVI (3c) of the treaty signed with Nationalist China in 
1946 (T.I.A.S., No. 1871): By the provision referred to, the provisions of the treaty 
according treatment no less favorable than that accorded to any third country were 
not to apply to ‘‘advantages accorded to third countries pursuant to a multilateral 
convention of general applicability, including a trade area of substantial size, having 
as its objective the liberalization and promotion of international trade or other inter 
national economic intercourse, and open to adoption by all the United Nations.’’ By 
an exchange of notes in 1948 this language was related to the General Agreement on 
Tariffs and Trade and to Chapter IV of the Havana Charter for an International 
Trade Organization (the latter of which did not come into effect). 

67 See, for example, Art. XXI (2) of the Commercial Treaty with Haiti in 1955, Sen. 
Ex. H, 84th Cong., 1st Sess., whereby ‘‘the most-favored-nation provisions of the 
present Treaty relating to the treatment of goods shall not apply to advantages ac 
corded by either Party to any country or area with respect to which special treatment 
has been permitted under the General Agreement on Tariffs and Trade.’ 
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POSTWAR NATIONALIZATIONS AND ALIEN 
PROPERTY IN BULGARIA 


By Ivan SIPKOv 
Legal Analyst, Law Library, European Law Division, 


Library of Congress 


I. PRELIMINARY 


1. In the course of the last decade, students of legal and economie ques- 


tions have been attempting to throw some light on the problem of nationali- 


zations in the Soviet satellite countries in general, and in Bulgaria in 
particular." 


1Ivan Altunov, ‘‘Mezhdunarodno-chastno-pravni problemi na _ natsionalizatsiite i 
planiraneto’’ [Private International Law Problems of Nationalizations and Eco 
nomic Planning], in Pravni problemi na dirzhavyniia narodostopanski plan, chast IT, 
kniga 1 (Sofia, 1953) 299-325; N. R. Doman, ‘‘Compensation for Nationalized Property 
in Post-War Europe,’’ 3 2 idem, ‘‘ Post-War Nationaliza 
tion of Foreign Property in Europe,’’ 48 Col. Law Rev. 1125-1161 (1948); Martin 
Domke, ‘‘On the Extraterritorial Effect of Foreign Expropriation Decrees,’’ 4 
Western Pol. Q. 12-16 (1951); Heinrich Drost, ‘‘Die Rechtslage des deutschen 
Auslandsvermégens,’’ 2 Archiv des Vd6lkerrechts 298-304 (1949/50); Alfred 
Drucker, ‘‘The Nationalization of United Nations Property in Europe,’’ 36 
Grotius Society Transactions 75 ff. (1951); Lazar Foesaneanu, ‘‘Les conséquences 
internationales des nationalisations,’’ 18 Politique Etrangére 35-50 (1953); S. Fried- 
man, Expropriation in International Law (London, Stevens & Sons, 1953); J. 
Gutteridge, ‘‘ Expropriation and Nationalization in Hungary, Bulgaria and Romania,’’ 
1 Int. and Comp. Law Q. 14-28 (1952); G. A. van Hecke, ‘‘ Confiscation, Expropriation 
and the Conflict of Laws,’’ 4 Int. Law Q. 345-357 (1951); Samuel Herman, ‘‘ War 
Damage and Nationalization in Eastern Europe,’’ 16 Law and Contemporary Problems 
498-518 (1951); A. N. Iodkovskii, Natsionalizatsiia v evropeiskikh stranakh narodnoi 
demokratii. Sravnitelnyi obzor zakonodatel’stva [Nationalization in the People’s 
Democracy ’s Countries in Europe. Comparative Study of Legislation] (Moscow, 1956 
Konstantin Katzarov, ‘‘Die Nationalisierung in Osteuropa,’’ 3 Osteuropa-Recht 8-17 
(1957); A. K. Kuhn, ‘‘ Nationalization of Foreign-Owned Property in Its Impact on 
International Law,’’ 45 A.J.I.L. 709-712 (1951); Vladimir Kutikov, ‘‘Planiraneto i 
natsionalizatsiite v NR Bilgariia i tiakhnoto otrazhenie virkhu bilgarskata sistema 
ha mezhdunarodnoto chastno pravo’’ [Economie Planning and Nationalizations in the 
PR of Bulgaria and Their Effects upon the Bulgarian System of Private International 
Law], in Pravni problemi na dirzhavniia narodostopanski plan, chast II, kniga 1 
(Sofia, 1953) 327-358; Nikola Manchev and Ivan Dermendzhiev, ‘‘ Promishlenoto agrarno, 
turgovsko i stroitelno zakonodatelstvo’’ [Legislation on Industry, Agriculture, Com 
merece and Building Construction], in Pravni problemi na dirzhavniia narodostopanski 
plan, kniga 1 (Sofia, 1951) 22-63; F. A. Mann, ‘‘German External Assets,’’ 24 British 
Year Book of Int. Law 239-257 (1947) ; Andrew Martin, ‘‘ Private Property, Rights, and 
Interests in the Paris Peace Treaties,’’ ibid. 273-300; Edward D. Re, ‘‘ The Nationaliza 
tion of Foreign-Owned Property,’’ 30 Minn. Law Rev. 323-342 (1952); Ignaz Seidl 
Hohenveldern, ‘‘Extraterritorial Effect of Confiscation and Expropriation,’’ 49 Mich. 
Law Rev. 851-868 (1951); idem, Internationales Konfiskations- und Enteignungsrecht 
(Berlin-Tiibingen, 1951); S. L. Sharp, The Nationalization of Key Industries in 
Eastern Europe (Washington, D. C., 1946). 
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The present article is an attempt to present a more complete picture o! 
Bulgarian postwar legislation on the planning and nationalization of the 
national economy. Its more immediate purpose is to analyze the effects of 
this legislation upon aliens and their property rights and interests. In 
other words, the study will relate primarily the Bulgarian Government’s 
treatment of alien property (government and private; enemy alien and 
non-enemy alien) found within and without its borders during and after 
World War II. 

2. It may be convenient to preface the discussions and analyses in this 
study with some short observations on the terminology and basie¢ prin- 
ciples of international law directly involved in the problem defined above. 

Nationalization is the taking of property which may be either confisea 
tion or expropriation according to whether or not compensation is made. 
Nationalization resembles confiscation if, in the taking of property, com- 
pensation is refused or the compensation offered or granted is inadequate; 
nationalization resembles expropriation if the taking or use of property 
by public authority is accompanied by adequate compensation. As to the 
term ‘‘socialization,’’ it may be stated here that it was never used in 
Bulgarian legislation. The question as to whether or not a given measure 
is confiscation depends upon the conditions of each particular case, and 
it is not possible to state a general rule. Nationalization laws and decrees, 
with few exceptions, do not profess to be confisecatory; nevertheless, in 
many cases confiscatory features are predominant. This is so becaus 
the compensation may be inadequate, paid with great delay, paid into a 
blocked or non-transferable account or in long-term government bonds 
redeemable in local blocked currency, or subject to special taxation. And 
this is the case with most of the Bulgarian nationalization laws, althoug! 
only the terms ‘‘expropriation’’ or ‘‘nationalization’’ are used. 

Another point which should be cleared up here is that nationalizations 
in Bulgaria have been achieved mainly through direct legislative ex 
propriatory measures and thus present no question as to their existence. 
Moreover, the Bulgarian Government issued Edict No. 169 of July 2, 1955,’ 
which contains, along with provisions dealing with certain legal matters 
connected with the nationalization and expropriation of private property, 
a list of laws and decrees expressly declared to be nationalization and ex- 
propriation legislative enactments. 

3. The postwar legislation on the establishment of government-planned 
economy and the nationalization of the national economy in Bulgaria af- 
fected not only its own citizens but foreign nationals and the interests of 
foreign governments as well. As a rule no international law is involved 


when a sovereign government seizes the property of its own nationals; 
however, when foreign nationals are affected by the expropriation measures, 
certain rules of international law find application. In this connection it 


2 Bulgarian Official Law Gazette No. 60, July 26, 1955. This publication was called 
Dirzhaven Vestnik until Nov. 30, 1950; since Dee. 1, 1950, it has the title Zzvestiia na 
Presidiuma na Narodnoto Sibranie, hereinafter abbreviated as IPNS. Its previous title 


is hereinafter referred to as DV. 
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must be pointed out here that the problem of nationalization and economic 


planning, discussed from the viewpoint of international law, must be 
approached differently. When there is a question of expropriation and 


nationalization there is always a conflict of law involved, while in the ease 
of economic planning there is a question of the scope of a foreigner’s 
rights or rather of his obligations to fulfill the prescriptions of the govern- 
ment economic plan. But in both cases international law has to be applied 
whenever the measures concerning economic planning or nationalization 
affect physical and juridical persons who do not possess the nationality 
of the country undertaking these measures, or when the nationalized 
property or enterprise, although having the nationality of such country, 
possesses certain capital or other interests abroad. 

The problem of how the doctrines of the national treatment of foreigners 
in case of nationalization (7.e., whether there is discrimination in respect 
to foreigners) and of the extraterritorial effect of expropriation measures 
are reflected in Bulgarian legislation requires further study. 

The question of obtaining compensation for the nationalized property 
of foreign nationals is also a question of international law, since compensa- 
tion should be paid according to its standard rules. The predominant 
view of international law today seems to recognize the right of a sovereign 
government to undertake social experiments, provided it grants adequate, 
fair, and prompt compensation to foreign property-owners. 

4. Finally, as a matter of preliminary information to serve as a back- 
ground for the study to follow, it seems pertinent to indicate that the 
Bulgarian legislation concerning planned economy and nationalization was 
mainly the result of the change in the form of government. As is well 
known, shortly before and after the end of World War II, in a number 
of countries in Eastern and Central Europe, so-called People’s Democratic 
Republics were established as a result of Soviet military occupation and 
political influence. 

After the coup d’état of September 9, 1944, and in the course of the 
following years Bulgaria also was politically, economically and socially 
reorganized into a people’s democracy. All measures aiming at its re- 
organization allegedly sprang from an economic philosophy based on the 
establishment of a government-planned economy and the nationalization of 
the nationai economy, as well as from a social-legal theory patterned after 
that in the Soviet Union. 

5. The new government first introduced, rather hurriedly, provisional 
measures of economic administration as regards the property of absent 
persons or persons who were collaborators or enemies or were regarded as 
such. A great number of laws and decrees, largely penal in nature, were 
enacted, and on the basis of these private property was taken away from 
its owners. To illustrate: Based upon the Law on Prosecution of War 
Criminals by the People’s Courts of October 6, 1944,‘ the Law on Supply 


8’ Herman, loc. cit. 505; Doman, 48 Col. Law Rev. 1127. 
4DV No. 219. 
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and Prices of September 13, 1945,° the Law on Confiscation of Property 
Acquired by Speculation or Illegal Means of April 5, 1946,° and other 
similar Acts, confiscation of convicted persons’ property of all kinds was 
usually included in their penalties. These enactments, especially the law 
of April 5, 1946, were, in the hands of the People’s Democratic Govern- 
ment, an instrument for carrying out the transformation of the social- 
economic structure of the country at this initial stage of development. 
Later, the same law was also used to transfer property to the government 
whenever this could not be accomplished by the general nationalization 
laws." 

All this, however, was only the groundwork for the adoption of measures 
of far-reaching importance and consequences. Immediately thereafter, the 
new government undertook to introduce extensive legislation aimed at thie 
establishment of a regime of government-planned economy and the nationali- 
zation of the national economy which, as already stated, affected not only 
Bulgarian nationals but aliens and property owned by aliens and foreign 


governments as well. 


II. ALIEN Property IN BULGARIA DURING AND AFTER War II 


Alien property (government and private; enemy and non-enem) 


well as alien rights and interests in Bulgaria, were vitally affected by th: 


domestic legislation and international agreements enacted and entered into 


during and after World War II. Alien property and rights were sei 
or placed under control as a wartime measure; they were transferred t 
foreign countries as war reparations; they were placed under the regin: 
of planned economy ; and they were subject to expropriation and nationali- 
zation. 

In this connection, taking into consideration the international events 


in which Bulgaria was involved, three periods could be distinguished: 


(a) The period from the outbreak of war between Bulgaria and the 
Allied and Associated Powers ®* to the signing of the Armistice Agree- 
ment, October 28, 1944; 


(b) the period from the outbreak of war between Bulgaria and th 


5 DV No. 213. 6DV No. 78. 

7 Sharp, op. cit. 28-29. This law is applicable to acquisition of property dating back 
to Jan. 1, 1935, and defines as ‘‘speculation’’ any activity which has disproportionatel) 
increased the material fortune of persons and firms through profits, commissions 
bonuses, incomes ‘‘at the time of difficulty for the State.’’ ‘‘Illegal property’’ is that 
acquired in connection with anti-national activity or through transgression of officia 
duties. 

8 DV No. 77. As used in this paper, the term ‘‘ Allied and Associated Powers’’ m 
in relation to Bulgaria: the U. 8. A., United Kingdom and the U.S.S.R. The 
between Bulgaria and the U. S. A. broke out on Dee. 12, 1941; the Soviet Union declared 
war on Bulgaria on Sept. 5, 1944. 
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Axis Powers * to the signing of the Peace Treaty between Bulgaria and 
the Allied Powers, February 10, 1947; 


(c) the period after the signing of the Peace Treaty.*° 


1. Exactly four months after Bulgaria went to war with the Allied 
and Associated Powers, the Bulgarian Government enacted the Law on 
Control over All Property of Nationals, Physical and Juridical Persons, 
with Residence or Having Their Seat in Enemy Countries, on April 13, 
1942. This wartime measure affected the private property of enemy 
aliens as well as the property owned by enemy foreign governments located 
within the jurisdiction of Bulgaria. The control was vested in the Office 
of the Custodian of Enemy Property, attached to the Ministry of Commerce, 
Industry and Labor. The seizure of each particular piece of real property 
and all government measures regarding it were recorded with the Office of 
Records and such properties were placed under a caretaker. This law 
authorized the Council of Ministers to apply the law to specific enemy 
countries at its own discretion.’* In fact, the extension of the effect of 
this law to cover the United States of America, Great Britain, Australia 
and New Zealand was made by Resolution No. 37 of April 29, 1942.% 
Another resolution, No. 41 of May 20, 1942,’° included all English posses- 
sions—colonies, Dominions, etcetera—in the list of enemy countries, with 
the specification that this law be applied to all nationals of enemy countries 
regardless of whether these nationals resided in the enemy countries, in 
Bulgaria, or elsewhere abroad. 

As a result of the change of government on September 9, 1944, Bulgaria 
came to terms with the United States, Great Britain and the Soviet Union, 
and its position as enemy country changed to that of vanquished country 
subject to the regime of an armistice. The formal Armistice Agreement 
was concluded ** on October 28, 1944 and, with respect to enemy alien 
property in Bulgaria, provided the following: 

Article 9. The Government of Bulgaria will restore all property 
of the United Nations and their nationals . . . and will make such 
reparation for loss and damage caused by the war to the United 
Nations . . . as may be determined later. 

Article 10. The Government of Bulgaria will restore all rights and 
interests of the United Nations and their nationals in Bulgaria. 


Anticipating these provisions of the Armistice Agreement, the Bulgarian 
] 


Government resolved on September 15, 1944,"7 to repeal the resolutions of 


® According to Deutsches Vermégen im Ausland, Internationale Vereinbarungen und 
auslindische Gesetzgebung (herausgegeben vom Bundesministerium der Justiz, Kéln), 
Vol. 3, p- 149, diplomatic relations between Bulgaria and Germany were severed on 
Sept. 7, 1944, and the war between these two countries was declared on Sept. 8, 1944. 
The war on Germany was declared by the Bulgarian Government headed by K. Muraviev 
which was overthrown one day later by the Fatherland Front. 

10The Peace Treaty with Bulgaria became effective as of Sept. 15, 1947. 

11DV No. 77. 12 Section 15. 

This law was clarified by a special Regulation concerning its application, Aug. 31, 

1942, DV No. 193. 

4 DV No. 94, May 2, 1942. 15 DV No. 109, May 22, 1942. 


1639 A.J.I.L. Supp. 93-96 (1945). 17 DV No. 204, Supp., Sept. 19, 1944. 


UV 
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April 29 and May 20, 1942, and to discontinue the operation of the Law on 
Control Over Alien Enemy Property of April 13, 1942, with regard to 
nationals of the Allied and Associated Powers. Section 2 of Cabinet Reso 


lution No. 3 provided as follows: 


above-mentioned resolutions shall be restored to the possession of their 
owners or to the possession of the owners’ authorized representatives 
within the extent of their powers of attorney. 


Section 2. All properties placed under control by virtue of the 


The liquidator of the Office of the Custodian of Enemy Property shall 
continue to exercise due care as caretaker of those properties whose 
owners, or the authorized representatives thereof, are not in Bulgaria 
in order that they may return and assume possession, 


2. At the same time, as a result of the outbreak of war between Bulgaria 
and Germany on September 8, 1944, the new Bulgarian Government ex- 
tended the provisions of the Law on Control Over Alien Enemy Property 
of 1942 to German property and rights by Resolution No. 4 of September 
15, 1944.°5 A few months later, Hungarian property and property be- 
longing to the territories under Hungarian and German control also fell 
under these provisions, as specified by Cabinet Resolution No. 36 of De- 
ecember 21, 1944.°° Furthermore, the same law applied to the German, 
Italian and Hungarian schools in Bulgaria and their appurtenances, as 
provided by Resolution No. 1 of September 27, 1944.°° Later on, Resolution 
No. 2 of August 20, 1946,** supplementing the previous measures, ordered 
the declaration of all patents, trademarks and the like in the ownership of 
German and Hungarian physical and juridical persons within 15 days 
after the publication of this Act in the official law gazette. 

The above-mentioned measures against the property and rights of the 
Axis Powers in Bulgaria were taken in anticipation or pursuance of thé 
prescriptions of the Armistice Agreement of October 28, 1944, especially 
in accordance with its Article 13, which read as follows: 


Article 13. The Government of Bulgaria undertakes not to permit 
the removal or expropriation of any form of property (including 
18 DV No. 204, Supp., Sept. 19, 1944. This Resolution was explained in some detail 
by the Circular Letter of the Ministry of Commerce, Industry and Labor, No. 1142 
of Sept. 21, 1944, DV No. 206. On Aug. 6, 1945 (DV No. 183, Aug. 9, 1945), 
the Ministry of Commerce and Industry issued a Cireular Letter No. 4252 ordering all 
government, government autonomous and municipal offices as well as all private banks, 
associations and persons to declare all real and personal property belonging to enem) 
citizens (German and Hungarian) and all debts to physical and juridical persons re 
siding or having their seats in enemy countries (Germany or Hungary). 
19 DV No. 1, Jan. 2, 1945. All these measures were supplemented by the 5th Resolu 
tion of the Cabinet of June 27, 1946 (DV No. 150, July 5, 1946). The latter provided 
that all physical and juridical persons of German and Hungarian citizenship were to 


declare their property possessed as of Sept. 5, 1944, within 15 days. This act warned 


that ‘‘this is the last prolongation of the terms’’ for declaration of the property. 
Also commercial firms which were in liquidation were ordered to register all securities 
belonging to German and Hungarian citizens (DV No. 235, Oct. 14, 1946). 


20 DV No. 217, Oct. 4, 1944. 21 DV No. 196, Aug. 28, 1946. 


1958 | POSTWAR NATIONALIZATIONS AND ALIEN PROPERTY 475 


valuables and currency), belonging to Germany and Hungary or to 
their nationals or to persons resident in their territories or in terri- 
tories occupied by them, without the permission of the Allied Control 
Commission. The Government of Bulgaria will safeguard such prop- 
erty in the manner specified by the Allied Control Commission. 


It must be pointed out here that in connection with the administration of 
alien property and the fulfillment of the Armistice Agreement, the new 
Bulgarian Government amended the original Law on Control over Alien 
Enemy Property of April 13, 1942, by a special law passed on October 4, 
1945,°* whereby the Office of the Commissioner to Carry Out the Armistice 
Agreement was created. Subsequently, by a law of August 16, 1946,%° the 
Office of Custodian of Enemy Property was subordinated to the authority 
of the Office of the Commissioner to Carry Out the Armistice Agreement, 
who was at the same time Minister of Foreign Affairs. 

The Conference of the Big Three (the Allied Powers: U. S. A., Great 
Britain and U.S.S.R.) in Berlin (Potsdam), July 17—August 2, 1945, made, 
among Others, the decision (August 2, 1945) concerning the reparations 
which Germany was to pay to United Nations nationals and peoples.** 
As stated in Chapter IV of the Potsdam Declaration, it was agreed that 
reparation claims of the Soviet Union (which undertook to settle Poland’s 
claims from its own share of reparations), the United States, the United 
Kingdom, and ‘‘other countries entitled to reparations’’ should be met 
by removals from the zones of occupation in Germany and ‘‘from appropri- 
ate German external assets.’” This agreement was supplemented by pro- 
visions which contained mutual waivers. The United States and the United 
Kingdom agreed to ‘‘renounce their claims in respect of reparations to 

German foreign assets in Bulgaria, Finland, Hungary, Romania and 
Eastern Austria,’’ and the Soviet Union renounced such claims to German 
foreign assets in countries other than those five. The result therefore was 
that assets in the five eastern countries were to be allocated to the Soviet 
Union, while the assets in other foreign countries were to be shared by the 
rest of the claimant states.*° 

As a result of this conference the new Bulgarian Government passed 
special legislation dealing with alien enemy property, especially that lo- 
‘ated in Bulgaria but possessed by the German Government and nationals. 

Thus, referring to the decisions of this conference, the Bulgarian 
Government enacted, on May 31, 1946,°° a Law to Transfer the German 
Property in Bulgaria into the Ownership of the U.S.S.R. According to 
Section 1 of this law, as a partial compensation for the losses and damage 
aused to the U.S.S.R. by Germany, all property in the ownership of the 
frerman Government and its nationals, physical and juridical persons, and 
located in Bulgaria on September 5, 1944 (the date when the Soviet Union 

eclared war on Bulgaria), and enumerated in a list approved by the 
Bulgarian Council of Ministers and the Allied Control Commission at 
22DV No. 231. 23 DV No. 186. 


2439 A.J.I.L. Supp. 245 at 251 (1945). 25 Mann, loc. cit. 239. 
No. 120, Supp. 
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Sofia, was declared in the ownership of the U.S.S.R. Under the term 


‘*property’’ the law understood shares, assets, rights and any other prop- 


erty. Moreover, the law extended the application of its provisions also 
to two other categories of property: (a) property which at the time of the 
enactment of this law was not included in the list mentioned, and (b) such 
property as was under the authority and disposal of whatever other physical 
and juridical persons and agencies, including government and autonomous 
agencies and communities. Pursuant to this law, on July 6, 1946,*" the 
Commissioner to Carry Out the Armistice Agreement issued a detailed 
ordinance concerning the procedure for transferring shares and other as- 
sets belonging to German nationals to the Administration of Soviet Prop- 
erty at the Trade Mission of the U.S.S.R. in Bulgaria.** 

Two months later, by another Order of the Commissioner of September 
7, 1946,°° all owners, owners’ authorized representatives, caretakers and 
possessors (including government, autonomous and public agencies) were 
required to declare, within 20 days after the publication of this order, all 
movable and immovable property, including securities, deposits, and the 
like belonging to Italian citizens and juridical persons, regardless of their 
residence, domicile or seat. This applied to juridical persons in Bulgaria 
having Italian capital participation as well. The declaration had to be 
made as of January 1 and August 1, 1946. However, no decree was 
published by the Bulgarian Government as to whether the Italian property 
should be transferred to the ownership of the Soviet Union. 

The Law of May 31, 1946, was enacted long before the signing of the 
Peace Treaty with Bulgaria on February 10, 1947.°° The Treaty, which 
came into force on September 15, 1947, provided in its Article 24 as follows: 


Article 24 


Bulgaria recognizes that the Soviet Union is entitled to all German 
assets in Bulgaria transferred to the Soviet Union by the Control 
Council for Germany and undertakes to take all necessary measures 
to facilitate such transfers.*" 

In this connection it is of interest to mention the views of the United 
States Government on the subject of the transfer to the Soviet Union of 
German assets in Bulgaria (Hungary and Rumania) expressed in a Note 


27 DV No. 164, July 22, 1946. 

28 Beginning Sept. 16, 1946, the Commissioner to Carry Out the Armistice Agreement 
issued a great number of orders declaring certain shares (former German property 
which were not transferred in time to the Soviet Union as null and void and ordered 
the companies to issue new shares. These orders were published in DV No. 211, Sept. 
16, 1946; No. 235, Oct. 14, 1946; No. 269, Nov. 22, 1946; No. 286, Dee. 12, 1946; No. 
13, Jan. 18, 1947; No. 41, Feb. 20, 1947; No. 184, Aug. 11, 1947; No. 198, Aug. 27, 
1947. 

29DV No. 205. 30 DV No. 201, Aug. 30, 1947. 

3142 A.J.I.L. Supp. 188 (1948). According to Das Deutsche Auslandsvermoget, 
Uebersicht iiber den Stand Oktober 1949 und Anregungen fiir die weitere Behandlung 
(herausgegeben vom Deutsches Biiro fiir Friedensfragen in Stuttgart, den 20. November, 
1949, mimeographed), p. 2 of Appendix A, the German assets in Bulgaria were 
14,000,000 dollars (estimated on the 1938/9 purchasing power of the dollar). 
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which the United States Ambassador handed to the Soviet Minister of 
Foreign Affairs on July 29, 1947,** and which stated inter alia that: 


Inasmuch as transfer to the Soviet Union of German assets in former 
satellite countries is provided for by peace treaties [. . . Article 24 
of the Bulgarian treaty ...| the United States government cannot 
regard transfers made prior to the coming into force of the treaties 
as being more than of provisional character. 


Furthermore, the United States government can recognize only trans- 
fers made in accordance with treaty terms, which is to say, as provided 
by the Control Council for Germany. 


As a general principle beneficial rights of the United Nations countries 
in any German assets are not to be transferred. 


As already pointed out, the provision of Article 24 of the Peace Treaty 
was fulfilled by the Bulgarian Government by the Law of May 31, 1946. 
The only problem to be settled was that of the enterprises with former 
German capital participation. Later on, a special Edict was issued on 
May 18, 1948,** to regulate this question. 

3. In connection with the property of United Nations nationals, the Peace 
Treaty with Bulgaria only provided for the restitution of the property 
seized or sequestrated during World War II and did not prohibit the ap- 
plication of similar measures after the war, when a pro forma restitution 
was made. The pertinent article of the Peace Treaty provided: 


Article 23 


1. Insofar as Bulgaria has not already done so, Bulgaria shall re- 
store all legal rights and interests in Bulgaria of the United Nations 
and their nationals as they existed on April 24, 1941, and shall return 
all property in Bulgaria of the United Nations and their nationals as 
it now exists. 


2. The Bulgarian Government undertakes that all property, rights 
and interests passing under this Article shall be restored free of all 
encumbrances and charges of any kind to which they may have become 
subject as a result of the war and without the imposition of any 
charges by the Bulgarian Government in connection with their return. 
The Bulgarian Government shall nullify all measures, including 
seizures, sequestration or control, taken by it against United Nations 
property between April 24, 1941, and the coming into force of the 
present Treaty. In cases where the property has not been returned 
within six months from the coming into force of the present Treaty, 
application shall be made to the Bulgarian authorities not later than 
twelve months from the coming into force of the Treaty, except in 
eases in which the claimant is able to show that he could not file his 
application within this period. .. .* 


Article 23 of the Peace Treaty with Bulgaria does not contain a special 
clause, as do the treaties with Rumania and Hungary, providing for 
compensation and restitution of property to persons who have been subject 


8217 Dept. of State Bulletin 298 (Aug. 10, 1947). 
33DV No. 114. 3442 A.J.LL. Supp. 186 (1948). 


¥ 
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to foreed measures on account of their racial origin or religion. Thus it 
was possible for the Bulgarian Government to return property belonging 
to United Nations nationals as demanded by the Peace Treaty, and, sub- 
sequent to the return, again seize or sequestrate it by adopting new meas 
ures (regime of planned economy and nationalization) that are not covered 


by prohibition clauses of the Peace Treaty. 

The Peace Treaty with Bulgaria does not contain any clauses guaran- 
teeing that United Nations nationals will enjoy their property rights or 
in ease of expropriation will be paid according to the rules of international 
law. In other words, the Peace Treaty with Bulgaria does not exempt 
from nationalization the property of nationals of Member States of the 


United Nations which was acquired as a result of the implementation of 
the Armistice Agreement and the Peace Treaty itself. And the Bulgarian 
expropriatory laws promulgated after the signing of the Peace Treaty on 
February 10, 1947, contain no provision safeguarding United Nations 
property against measures of nationalization. The only country which 
was careful to take timely precautions against being harmfully affected 
by the nationalization legislation of Bulgaria was the Soviet Union. The 
latter had made sure that the property it acquired would not become 
subject to nationalization According to Article 24 of the Peace Treaty, 
and on the basis of domestic legislation expressly referring to this treaty, 
the Bulgarian Government recognized that the Soviet Union was entitled 
to all German assets in Bulgaria. As stated above, even before the signing 
of the Peace Treaty, the Bulgarian Government passed a special law on 
May 31, 1946, which transferred the German property in Bulgaria to the 
ownership of the U.S.S.R. Moreover, Soviet property, obtained by virtue 
of the above-mentioned law, was exempted from nationalization even before 
the signing of the Peace Treaty, as was done, for instance, by the Law 
on Government Insurance Agency, published only a month later, on June 
27, 1946, which nationalized Bulgarian and foreign insurance companies 
as well, including those of United Nations nationals. 

In fact, most of the major Bulgarian nationalization laws contain special 
provisions which expressly declare that only Soviet Union property can 
escape the effect of nationalization. A few examples will illustrate the 
statement: the Law on Nationalization of All Private Industrial and 
Mining enterprises of December 24, 1947,°* which nationalized all Bul- 
garian and foreign enterprises, exempted Soviet property from nationali- 
zation (below, p. 489) ; the Law on Banking of December 27, 1947,°* which 
nationalized all Bulgarian and foreign banks, had a similar provision 
(below, p. 490). 

In connection with the question of the treatment of alien property in 
Bulgaria after the end of the war and especially after the signing of the 
Peace Treaty, mention should also be made of Article 29, paragraph 1 (¢ 
of this treaty, which provided that, pending the conclusion of commercial 
treaties or agreements between individual Members of the United Nations 


35 DV No. 302, Dec. 27, 1947, Sec. 4. 36 Ibid., Sec. 3. 
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and Bulgaria, the Bulgarian Government should, during a period of 18 
months from the coming into force of the treaty, grant on a reciprocal 
basis to United Nations nationals,*’ including juridical persons, national 
and most-favored-nation treatment in all matters pertaining to commerce, 
industry, shipping and other forms of business activity on Bulgarian 
territory. As a matter of fact, most of the nationalization legislation in 
Bulgaria was passed during this period. 

Finally, it must be pointed out here that according to Article 74 of the 
Peace Treaty between the Allied and Associated Powers and Italy of Febru- 
ary 10, 1947,°* reparations to the Soviet Union were to be taken also from 
Italian assets in Bulgaria.*® However, the Bulgarian legislation and the 
Peace Treaty with Bulgaria provided (1) that only German assets were to 
be transferred to the ownership of the Soviet Union, and (2) that only 
Soviet property, formerly German property, was to be excluded from 
nationalization. In no legal text is it ever mentioned that Italian assets 
(1) were to be transferred to the ownership of the Soviet Union and that 
2) these were to be exempted from nationalization. In other words, there 
was and is no international obligation on the part of the Bulgarian state, 
and there is no Bulgarian domestic legislation now in effect, which trans- 
ferred Italian assets in Bulgaria to the Soviet Union. The Bulgarian 
Government only took measures to place under control certain Italian 
property (for instance, the Italian schools in Bulgaria) or later on to re- 
quire the declaration of all Italian assets in Bulgaria (above, pp. 474 and 
476) 

4. In connection with the material discussed above, it must also be 
stressed that during the period of control over alien enemy property (be- 
longing both to the United Nations and to the Axis Powers, as well as after 
the lifting of this control, all foreign property fell under the provisions 
of the laws and decrees introducing the regime of planned economy (see 
below, Section III). 

On the other hand, this was the legal status of alien enemy property 


(mainly former German property) and non-enemy property (owned by 
United Nations nationals and peoples) in Bulgaria at the time when the 


Bulgarian Government introduced legislation of nationalization of trade, 


87 The explanation of the term ‘‘ United Nations nationals’’ is given in Art. 32 and 
Art. 23, par. 8 (a) of the Peace Treaty with Bulgaria. 

8842 A.J.I.L. Supp. 70 (1948). 

39 Kazimierz Grzybowski, ‘‘ Foreign Investment and Political Control in Eastern 
Europe,’’? 13 Journal of Central European Affairs 13 (1953). 

40 According to a publication in DV No. 209 of Sept. 11, 1949 (p. 4), the Italian- 
Bulgarian Commercial Bank (an establishment of the Italian bank ‘‘Commerciale’’), 
‘“‘eeased to exist independently’’ and the inscription was made in the commercial 
register at the Sofia District Court (upon decision No. 948 of the court of April 13, 
1948) that, on the basis of Sec. 2 of the Law on Banking of 1947, ‘‘the assets and 
liabilities [of this bank] are transferred entirely and by law to the Bulgarian National 
Bank in Sofia.’’ As explained below (subsec. F), all Bulgarian and foreign banks 
were nationalized and became government property with the exception of the property 
belonging to the Soviet Union. 
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industry and mines, banks, insurance, real property, tobacco, oil, etcetera 
(below, Section IV). 


LEGISLATION OF PLANNED ECONOMY IN RELATION TO ALIENS 
A. Establishment of the Regime of Planned Economy 


Immediately after coming into power, the new Bulgarian Government 
passed several laws and decrees or amended old ones with the purpose of 
introducing a regime of planned economy. A short general survey of the 
legislation in this field reveals the following. 

The principle of economic planning was proclaimed for the first time 


by the Law on the Supreme Economie Council of May 21, 1945, which 


provided for a special economic planning agency to organize and direct 
the basic branches of the national economy. Only a few months later, 
another law of the same type was enacted, entitled ‘‘Law on Supply and 
Prices,’’ September 13, 1945.** Along this line, with the task of serving 
the economic planning policy of the new government, the Law on Civil 
Mobilization, passed on May 4, 1940,*° during World War II, was accord- 
ingly amended several times. The above-mentioned three legislative acts, 
however, were considered only as the groundwork laid for the adoption of 
measures which would establish the new economie order. 

The major step toward the establishment of the regime of planned econ- 
omy, thus taking a practical form, was made by the Law on Approval of 
a Two-Year Government Economie Plan, 1947-1948, of April 24, 1947." 
Referring to this plan, the Chairman of the Supreme Economie Council, 
Dobri Terpeshev, said in a speech before the Grand National Assembly : 


With this plan [Two-Year Economic Plan] the development of the 
Bulgarian national economy is for the first time put on principles 
of planning.*® 

Several months later, the principle of planned economy became also a 
constitutional feature of the economie structure of Bulgaria. The Con- 
stitution of December 6, 1947,** provided in its Section 12, paragraph 1, 
that 


The State shall direct through its government economic plan the 
government, co-operative and private economic activity. 


Further, this Constitution created a special agency, the Government 
Planning Commission,** defined by the Regulation of January 17, 1948,*° 
as the ‘‘supreme agency for the planning of the national economy.’’ 


41 DV No. 115; correction: DV No. 121, May 29, 1945; amended: DV No. 142, June 
22, 1945; repealed: DV No. 50, March 2, 1948. 

42 DV No. 213; amended several times; repealed: IPNS No. 13, Feb. 13, 1953. 

43 DV No. 100. 44 DV No. 93. 

45 Dobri Terpeshev, The Two-Year Economie Plan (Sofia, Ministry of Information 
and Arts, Press Department, 1947), p. 5. 46 DV No. 284. 

47 Sec. 39 of the Constitution. 

48DV No. 12. The Regulation Concerning the Government Planning Commission was 
later superseded by the Regulation of the same title of May 1, 1953, IPNS No. 35. 
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On March 2, 1948,** the Law on Civil Mobilization of 1940 and the Law 
on the Supreme Economic Council of 1945 were repealed by the Law on 
Labor Economic Mobilization, which authorized the government to mobilize 
every citizen or his property for fulfillment of the government economic 
plan. Finally, on January 18, 1949,°° the Law on the | First] Five-Year 
Government Economic Plan, 1949-1953, was adopted to serve as the legal 
basis of the planned economy. This law provided that the Council of 
Ministers should be the highest executive-directive agency in the field of 
economic planning. 

The principle of government planned economy was carried out in prac- 
tice more effectively after all means of production, credit, trade, transport, 
etcetera, 1.¢., almost the entire national economy, was nationalized (see be- 
low, Section IV). 


B. The Effects of Planned Economy upon Aliens and Alien Property 


The regime of planned economy not only concerned Bulgarian na- 
tionals, but also directly affected the legal status of aliens in Bulgaria in 
regard to their labor, property, and the scope of their economic activity, 
and made the flow of foreign capital into the country impossible. 

With the purpose of limiting the flow of foreign capital into the Bul- 
garian economy and controlling foreign participation in commercial and 
industrial enterprises, the new government, as early as April 27, 1945," 
passed a special law which provided that in the future foreign companies or 
local companies having predominant foreign capital might acquire property 
(including real property) or property rights to commercial, industrial 
and mining enterprises, or participate in such enterprises, only after re- 
ceiving the permission of the Ministry of Finance and the Ministry of 
Commerce and Industry. 

Parallel with this measure, the new political authority not only did not 
repeal but, on the contrary, greatly exploited the Law on Civil Mobiliza- 
tion of May 4, 1940,°* enacted by the former government during the war 
as a measure justified by the state of war. This law affected foreigners in 
sulgaria, since, according to its Section 15, paragraph 2, ‘‘also foreign 
enterprises and nationals of both sexes [can be recruited], in the manner 
provided for Bulgarian ecitizens.’’ On the basis of Bulgarian legislation 
in force at that time, the term ‘‘foreign enterprises’’ embraced mainly the 
local branches of foreign joint-stock companies or limited partnerships. 
The term ‘‘foreign nationals’’ was understood to embrace only persons who 


had a more permanent residence in Bulgaria as specified by the law on 


passports, border permits and police control over foreigners. 

While the Law on Civil Mobilization was applied to foreign physical 
persons and their enterprises in concrete, individual cases or for the pur- 
pose of recruiting their labor and property, the Law on Supply and 
Prices of September 13, 1945,°* placed under a general regime of regulation 

DV No. 50. 50 DV No. 12. 

51DV No. 97. 52 DV No. 100. 

DV No. 
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in the field of supply, distribution and prices all Bulgarian enterprises 
and firms with foreign capital, all local branches of foreign juridical 
entities carrying on economic activities for profit (such as joint-stock 
companies or limited partnerships), and all physical persons of foreign 
nationality engaged in the business of supply and distribution as well. 

The Government Economic Plan for the Years 1947 and 1948, approved 
by a special law of April 24, 1947,°* imposed upon foreigners and their 
enterprises in Bulgaria a series of new and important obligations. This 
law required complete compliance with the obligations by all persons di- 
rectly or indirectly mentioned in Section 2 of this plan, regardless of their 
nationality, and accordingly affected the local branches of foreign com- 
panies and the physical persons of foreign nationality who were engaged in 
economic activities in Bulgaria. Also all local juridical persons having 
the character of profit organizations in which foreign nationals partici 
pated with their capital investments were placed in the same regime re 
gardless of the percentage of the capital participation. 

Craftsmen of foreign nationality were also obliged to fulfill all the obliga 
tions imposed by the plan in general, and were required to give an account 
of the raw and other materials received as well as of the finished products. 
In this connection, the Regulation Concerning the Guidance and Super- 
vision of Industrial Production of May 12, 1947,°° which introduced the 
obligation of giving an account regarding the fulfillment of the produc- 
tion plan, was also applied to foreigners and their enterprises. 

In fulfillment of the Two-Year Government Economie Plan, the Council 
of Ministers was authorized at any time to place the labor of different cate- 
gories of the population at the disposal of individual agencies and eco- 
nomic branches and to assign to them the exploitation and use of enter- 
prises and movable property belonging to Bulgarian and foreign nationals 
alike. The general legal basis for this authority was provided by the 
Law on Labor Economie Mobilization of March 2, 1948,°° which repealed 
the Law on Civil Mobilization of May 4, 1940, and the Law on the Supreme 
Economie Council of May 25, 1945. 

The [First] Five-Year Government Economic Plan, 1949-1953, approved 
by the Law of January 18, 1949,°" was exclusively based on the principle 
of a planned economy and was carried out in a national economy which 
was almost completely nationalized. Consequently, aliens were completely 
regimented under the new legal and economic order in regard to their 
labor, property and economic activities. 


IV. NATIONALIZATION Laws AND ALIEN PROPERTY 


The Bulgarian Constitution of December 6, 1947, along with confirming 


the principle of government economic planning (Sec. 12, par. 1), paved 
the way for the nationalization of the national economy. The Constitution 
and subsequent legislation claimed and declared as government property, 


54 DV No. 93. 55 DV No. 107. 
56 DV No. 50. 57 DV No. 12. 
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and accordingly nationalized, all private industry, mines, and other under- 
ground natural wealth, forests, waters, sources of natural power, rail- 
roads, air transport, post offices, telegraph and telephone communications, 
radio broadcasting facilities, banks, insurance companies cargo vessels, 
urban properties, motion picture theaters, printing and bookbinding estab- 
lishments, landed estates (partially), commodity exchanges, etcetera. 

In fact, the process of nationalization of individual economic branches 
began long before the adoption of the new Constitution.** For instance, 
the introduction of a government monopoly of tobacco led to the nationaliza- 
tion of all enterprises engaged in the respective economic branch; the 
same is true with land reform, insurance and others. 

The legislative measures dealing with the nationalization of some of the 
most important branches of the national economy, especially those in which 
interests of foreign nationals were affected, are discussed separately below. 


A. Trade (Foreign and Domestic) 


The elimination of Bulgarian and foreign export-import enterprises 
as well as foreign capital from the sector of foreign trade was achieved 
by the establishment of a government monopoly of foreign trade exercised 
by the Ministry of Foreign Trade, as in the Soviet Union. However, it 
must be pointed out here, that while the Soviet Union Constitution of 
1936 expressly declares in its Article 14 that ‘‘foreign trade is based on 
government monopoly,’’ in Bulgaria, to state it in the words of Petko 
Stainov, professor of law at Sofia University, ‘‘the government monopoly 
of foreign trade was established on the basis of the legislation in effect 
taken in its entirety.’’** All this has been gradually achieved by virtue 
of a series of legislative enactments and administrative measures aimed 
at abolishing all private initiative and every private establishment engaged 
in foreign trade activity. 

Prior to the adoption of the Constitution of 1947, a number of commercial 
firms and enterprises had been nationalized |confiscated] on the basis of 
laws and decrees largely penal in nature. The Regulation on Import and 
Export of October 26, 1946,°° determined who could be exporters and 
importers. 


The Constitution itself gave the government the authority ‘‘to nationalize 
fully or partially branches of industry, trade, transport and eredit’’™ 
and declared that ‘‘foreign and domestic trade shall be directed and con- 


trolled by the State.’’** It also provided that 


it may be introduced as the exclusive right [monopoly] of the State 
to produce and to trade with objects which are of essential importance 


for the national economy and for the needs of the people.‘ 


58 Kutikov, loc. cit. 343. 

5® Petko Stainov, Rukovodstvo po Administrativno pravo |Manual of Administrative 
Law] (Sofia, Nauka i Izkustvo, 1950), p. 184. 

®°DV No. 246. 61 See. 10, par. 6. 

2 See. 13, par. 1. 63 Ibid., par. 2. 
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In pursuance of these provisions a great number of laws have been 


passed nationalizing all insurance organizations and companies (Bulgarian 
and foreign) ;** all private industrial and mining enterprises,® all banks 
and other banking institutions (Bulgarian and foreign).** At the same 
time, all commodity exchanges have been closed ;** several monopolies have 
been introduced * and all inventories of commercial enterprises have been 
purchased by the government.® 

The crucial step toward the establishment of a government monopoly, 
however, was taken by the Law of December 27, 1948,°° which created a 
separate Ministry of Foreign Trade and empowered it ‘‘to exercise the 
foreign trade of the country.’’ It is of interest to mention here a state- 
ment made in a legal article published in Otechestven Front ™ of October 
4, 1951: 


The nationalization of the industry, the mines and the banks pre- 
pared the ground for the entire and full seizure of foreign trade, 
which in 1948 became a government monopoly. Exploitation by pri- 
vate capital in the field of foreign trade was completely abolished 
after 2,228 private capitalistic [commercial] firms for import and 
883 firms for export had been liquidated. 


This process of elimination of ‘‘the private sector of commerce,’’ as it 
is called by the Bulgarian legal writers of today, came formally to an end 
when the Commercial Code of May 29, 1897,"? was repealed by the Law 
on Contracts and Obligations of November 22, 1950.7* Indeed, some chap- 
ters of the Code dealing with commercial organizations, as well as the 
Law on Limited Partnerships of May 8, 1924,** remained in force until 
September 28, 1951,"° when a special Edict was issued to discontinue their 
application. By virtue of this Edict every commercial enterprise was 
dissolved ipso jure after the lapse of three months. Their properties were 
declared government property. Only commercial enterprises having spe- 
cial licenses continued to exist. The Regulation Concerning the Liquida- 
tion of Commercial Organizations and Limited Partnerships of August 

64 Law on Government Insurance Agency, DV No. 143, June 27, 1946. 

65 Law to Nationalize All Private Industrial and Mining Enterprises, DV No. 
Dee. 27, 1947. 

66 Law on Banking, ibid. 

67 Law on Closing the Commodity Exchanges, DV No. 305, Dee. 31, 1947. 

68 Law on Government Monopoly of Tobacco, DV No. 96, April 28, 1947; Law on 
Government Monopoly of Spirits, DV No. 178, Aug. 4, 1947; Law on Government 
Monopoly of Oil Products, DV No. 55, March 9, 1948, and others. 

69 Law to Purchase All Inventories of Commercial Establishments, DV No. 294, Dee. 
15, 1948. 

70DV No. 279. 

71 Otechestven Front (Sofia) daily, organ of the National Council of the Fatherland 
Front and the Presidium of the National Assembly. 

72DV No. 114, as amended several times. 

73 DV No. 275. 74 DV No. 288. 

75 IPNS No. 78. This Edict was amended on April 10, 1953 (IPNS No. 29). 
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18, 1953,*° ‘‘annulled’’ all stocks issued by the joint-stock companies in the 
country prior to September 9, 1944.*7 

Parallel with the dissolution of all trading organizations engaged in 
foreign trade, all commercial representatives of private foreign firms act- 
ing in Bulgaria were eliminated. Again, on January 14, 1955,** the Min- 
istry of Foreign Trade issued an ordinance which prohibited private 


persons residing in Bulgaria as well as local juridical persons from entering 


or negotiating the conclusion of foreign trade transactions, or representing 
foreign firms in Bulgaria. 

The elimination of foreign capital and activity in the economic sector 
of domestie trade was achieved after the domestic trade was taken over by 
the government and by co-operative and mixed government-co-operative 
commercial centers and enterprises. Private initiative is now permitted 
only in retail trade on a very small scale; it represents only 3 percent of 
the entire economic life in this sector. The restriction of private participa- 
tion in the field of domestic trade was carried out by the introduction of 
several government monopolies, for instance, the monopolies on trade in 
wheat, rye, corn, etcetera; *® tobacco (Law of April 28, 1947); *° spirits 
(Law of August 4, 1947); oil products (Law of March 9, 1948) ; * 
and many others. All these measures affected not only Bulgarian na- 
tionals but also aliens and their property, rights and interests, which were 
accordingly expropriated and nationalized. 


B. Tobacco 


By virtue of a number of legislative acts issued since 1945, dealing 
with the temporary regulation of the purchase of tobacco by the govern- 
ment, the Bulgarian Agricultural and Co-operative Bank and the Union 
of Tobacco Co-operatives in Bulgaria have been authorized to organize 
and carry out the purchase and manufacture of the entire tobacco crop at 
the risk and for the account of the government.®* Indeed, on the basis of 
these Acts, the above-mentioned agencies expropriated the equipment and 
machinery of Bulgarian and foreign firms and enterprises engaged in the 
manufacture of and trade in tobacco and tobacco products. These mea- 
sures, however, were considered as the first step toward monopolizing this 
field of economic activity on a factual basis. 

Formally, the government monopoly of tobacco, i.e., the right of the 
government to purchase the tobacco crop, to manufacture and trade with 
raw tobacco leaves as well as to manufacture and trade with finished to- 


77 IPNS No. 66. 

7? This regulation was issued on grounds of Edict of April 10, 1953 (IPNS No. 29), 
which amended the Edict of Sept. 28, 1951 (IPNS No. 78). 

78IPNS No. 4. 79 Kutikov, loe cit. 338. 

80 DV No. 96. 81 DV No. 178. 

82DV No. 55. 

88 Laws on Temporary Regulation of the Question as to the Purchase of Tobacco, 
Crop—1944 (DV No. 54, March 8, 1945); Crop—1945 (DV No. 59, March 14, 1946) ; 
Crop—1946 (DV No. 58, March 13, 1947). 
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bacco products, was declared by the Law of April 28, 1947.5* Section 
25 of this law required that, within 30 days from its publication, owners or 
persons representing them declare as of January 1, 1944, all movable and 
immovable property connected with the tobacco industry for the purpose 
of its expropriation. The expropriation was made upon the decision of 
the Council of Ministers and was not subject to appeal and became ef- 
fective with its publication in the official law gazette. As a result, every 
private initiative and economic activity in the manufacture and trade of 
tobacco products was abolished and all Bulgarian and foreign enterprises 
were expropriated. 

The expropriation of real property connected with the tobacco industry 
was carried out in two ways: (a) on the basis of the Law on Expropriation 
of Immovable Property for State and Public Use of February 23, 1885, 
as amended ** (Section 27, paragraphs 1-5), or (b) (as an exception), on 
the basis of mutual agreement between the government and the party con- 
cerned (Remark to Section 27). The movable property of the nationalized 
enterprises was subject to compulsory purchase by the government. These 
measures affected all tobacco enterprises regardless of their foreign element: 
the foreign nationality of a single proprietor; the foreign nationality of a 
company ; or the participation of foreign capital in a local single-man firm 


or local company. 

After an estimation of the value of the nationalized property, the final 
amount was to be reduced by a proportionately increasing percentage (up 
to 50 percent) in favor of the government monopoly of tobacco (Section 


31). Compensation in cash was promised for the first 1,000,000 leva and 
for the rest in government bonds which began to bear 3 percent interest 
after January 1, 1950, and are payable in 20 years. Government and 
municipal taxes are to be deducted from each payment. Undeclared 
movable and immovable property was confiscated and its owner was sub- 
ject to criminal prosecution. 

The original law on government monopoly of tobacco was amended a 
year later by an Edict of April 22, 1948,°* which provides that the amount 
of compensation for nationalized real property shall be determined accord- 
ing to the Law on Nationalization of Private Industrial and Mining Enter- 
prises of December 24, 1947 (below, subsection E). Compensation shall 
be paid in interest-bearing government bonds, 7.e., no cash payments shall 
be made, and in this connection Sections 13 and 14 of this law shall be 
applied. The same is true with movable property, i.e., compensation is 
promised according to the revised provision of Section 28. Further, this 
amendment provides that the evaluation of the property shall not be sub- 
ject to approval by the Ministry of Finance and that all these changes in 
the original law will have a retroactive effect. 


84 DV No. 96; amended: DV No. 93, April 22, 1948; DV No. 234, Oct. 6, 1948; IPNS 
No. 41, May 22, 1951; IPNS No. 39, May 10, 1952. 

85 DV No. 18; this law was superseded by the Law on Government Property of Dec 
22, 1948, DV No. 300. 

86 DV No. 93. 
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C. Oil 

The Law on Government Monopoly of Oil Products of March 9, 1948,%7 
created a government economic enterprise called ‘‘Petrol’’ with the ex- 
elusive right to import and trade in oil products.** Owners and keepers 
of goods as well as of movable and immovable property connected with the 
import, trade and transportation of oil products were obliged to declare their 
property within 30 days from the publication of this law for the purpose 
of its expropriation. 

The law provided for only one form of expropriation: that for public 
use. The decisions were taken by the Council of Ministers and were not 
subject to appeal. 

Compensation consisted of government interest-bearing bonds; the 
amount of the compensation and the manner of its payment were to be 
determined according to the provisions of the Law on Nationalization of 
Private Industrial and Mining Enterprises of December 24, 1947 (be- 
low, subsection E). Undeclared property was confiscated; in cases of in- 
tentional omission to declare property, the owners of such property were 
criminally prosecuted. 

Foreign single-man firms and enterprises, joint-stock companies and 
limited partnerships, as well as foreign capital investments in local enter- 
prises, were also declared government property. However, foreign prop- 
erty which came into the ownership of the Soviet Union under the pro- 
visions of Article 24 of the Peace Treaty with Bulgaria was exempt from 
expropriation.*® 


D. Insurance 


The Law on the Government Insurance Agency of June 27, 1946,°° de- 
clared the insurance business to be the exclusive activity of the govern- 
ment; as a result, every private organization in this field was expropriated 
and eliminated. 

This law provides in Section 10 that the Government Insurance Agency 
shall repay the shareholders of insurance companies, both Bulgarian and 
foreign, the value of their shares. However, this law expressly states in 
Section 11 that all companies, associations, funds and mutual benefit as- 
sociations, their members and employees, as well as the persons insured 
by them, ‘‘cannot claim any compensation whatsoever from the Bulgarian 
State or from the Government Insurance Agency’’ regardless of whether 
owned or claimed by Bulgarian nationals or aliens. 

8? DV No. 55. Ordinance Concerning Application of Sections 6, 12 and 13 of this 
law, DV No. 65, March 20, 1948; Ordinance Concerning Application of Sections 6, 7, 
and 10 of this law, DV No. 252, Oct. 27, 1948; Regulation for Application of this law, 
DV No. 152, July 5, 1949. 

88 As regards the mining and industrial enterprises of oil and oil products, see 
Section V: Industry and Mining. 

89 Kutikov, loc. cit. 342. 

90 DV No. 143. This law was amended by the Edict of Aug. 17, 1950, DV No. 194; 
the Statute of the Government Insurance Agency was published on Dec. 30, 1952, IPNS 
No. 107. 
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While Section 6 of this law expressly declares that not only Bulgarian but 
also all foreign insurance companies or their branches in Bulgaria, as well 
as foreign capital investments in Bulgarian insurance organizations, shall 
be subject to nationalization, a special clause of this provision exempts from 
nationalization only those companies and investments which come under 
the Law to Transfer German Property to Ownership of the U.S.S.R. of 
May 31, 1946.% 


E. Industry and Mines 


The Constitution of December 6, 1947, prescribed in Section 10, para- 
graph 6, the nationalization of industry and mines. This was put into 
effect by the Law on Nationalization of All Private Industrial and Mining 
Enterprises of December 24, 1947.°* Moreover, all buildings, warehouses, 
machines, equipment, transportation conveyances, farms, draught animals 
and livestock, dwelling houses and the like, which were considered to be 
the enterprises’ appurtenances, were subject to nationalization ‘‘ wherever 
they may be found’’ (Sec. 6). The latter clause indicated the extrater- 
ritorial effect of this law. 

The assets of the nationalized enterprises were taken over by the govern 
ment, as well as all deposits, credit balances, securities and other valuables 
deposited in any bank in the name of the former owners, unless they 
could prove that they were obtained ‘‘through personal toil’’ or were de 
rived from sources not connected with the enterprises. Patents, designs, 
trademarks and mining rights were likewise taken over by the government 
The government assumed the liabilities of the nationalized enterprise onl) 
to the extent of the assets taken over, and even then certain liabilities, 
for example, those arising from transactions ‘‘outside the scope of activity 
of the enterprise,’’ a vague and undefined term, were excluded. 

According to Section 13 of this law, the former owners of nationalized 
enterprises were to receive from the government ‘‘an indemnity in interest- 
bearing government bonds calculated on the assessment of the enterprise 
under the Law on Capital Levy [Law on Single Taxation of Property 
of April 8, 1947,°* diminished by a proportionately increasing percentage,’’ 
going up to 70 percent. In exceptional cases, however, the amount of 
compensation could be determined by agreement, ‘‘if so required by the 
interests of the country,’’ and the whole or a part could be paid in cash. 
Moreover, certain classes of property-owners, Bulgarian and foreign, 
were refused compensation by Section 14 of this law. No compensation 


was granted to persons who were considered to have served or helped the 


enemies of the present political regime. 
This law declared the entire industry of the country to be government 


91 DV No. 120, Supp. 

92 This law was published on Dec. 27, 1947 (DV No. 302), but it came into effect 
on the day of its approval by the Grand National Assembly (Dec. 24, 1947), as 
announced over the radio (see Sec. 24 of this law). Regulation Concerning the 
Implementation of this law was published in DV No. 39, Feb. 18, 1948. 

93 DV No. 80; amended: DV No. 146, June 27, 1947. 
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property regardless of the nationality of the owners. However, its Sec- 


tion 4 provided for the following exemption: 


Section 4. The present law shall not apply to enterprises which are 
the property of foreign governments and fall under the provisions of 
Article 24 of the Peace Treaty with Bulgaria of February 10, 1947. 


Thus, only property belonging to the Soviet Union escaped the effects 
of nationalization. Moreover, although the Bulgarian Government pre- 
tended to eliminate foreign participation in the exploitation of Bulgarian 
mines, a law was passed, as early as March 28, 1946,°* for the establish- 
ment of a Soviet-Bulgarian Mining Company.* 

The amendment to this law of August 2, 1949,°* provided that enter- 
prises other than those enumerated in the list attached to the original 
law could also be nationalized, as well as every economic activity which 
was considered as connected with the nationalized enterprise. Further, 
this amendment declared that from the ‘‘liabilities’’ of the nationalized 
enterprises the government should take over, up to the extent of the assets, 
‘only those which are due to the government, the co-operatives, the public 
organizations, the offices and the working people.’’ 


EF. Banks 


The Law on Banking of December 27, 1947,** provided for the national- 
ization of the entire banking system in the country.** Under Section 1, 
all banking activities and operations became the exclusive monopoly of 
the government and were to be exercised solely by the Bulgarian National 
Bank and (with respect to long-term investments and credits) by the Bul- 
garian Investment Bank. All other banks,®® Bulgarian and foreign, ceased 
their independent existence and their assets and liabilities were trans- 
ferred to the government banks. 

As to the question of compensation, Section 4 of this law made some 


No. 71. 

% This company was dissolved on Oct. 9, 1954, according to an announcement in the 
Bulgarian press (Otechestven Front, Oct. 13, 1954). 

9% DV No. 176. 97 DV No. 302. 

98‘*On the eve of nationalization, the country had in all 627 banking establishments 
worth mentioning. The National Bank and 99 local establishments; the Agricultural 
and Cooperative Bank—175; Bulgarian Credit—33; Popular Banks—225; private banks 
—66. To this we must add 1,032 branches of the Postal Savings Bank and 2,952 agri 
cultural-co-operative-credit establishments which for the time being have a limited 
activity. There is therefore in the whole country a total of 4,511 banking establish- 
ments,’’ according to a statement of Prof. Ivan Stefanov, former Minister of Finance, 
which appeared in ‘‘ Nationalization of Industry and Banks in Bulgaria’’ (Sofia, 
Ministry of Foreign Affairs, Press Department, 1948), p. 27. 

9° There were 5 larger private banks worth mentioning: Bulgarian Commercial Bank, 
in which French capital from the group Banque de Paris & des Pays-Bas was par- 
ticipating; Italian & Bulgarian Commercial Bank, establishment of the Italian bank 
“‘Commerciale’’; Prague Credit Bank’s branch in Bulgaria; Macedonian National 
Bank; Bulgarian Discount Bank. Jbid., p. 25. 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 52 


provision for the rights of former shareholders in the nationalized banks, 
although these rights were to lapse after one year if they had not been 
exercised during that period. The nominal value of the shares belonging 
to every individual shareholder was diminished by a proportionately in- 
creasing percentage in favor of the two government banks. Shares in 
the nationalized banks owned by Bulgarian nationals were to be paid for, 
at most, at their nominal value. The first 100,000 leva were to be paid in 
eash and the remainder in bonds, carrying 3 percent interest as of Janu- 
ary 1, 1949, issued by the Bulgarian National Bank or the Bulgarian In- 
vestment Bank and payable in 20 years. Foreign national shareholders 
were to be paid ‘‘according to mutual agreements.’’ ?°° 

Although the Bulgarian National Bank took over all the rights formerly 
possessed by the nationalized banks, the former shareholders remained 
liable for obligations incurred by the banks before they were nationalized. 
From every payment of indemnity the due government and municipal taxes 
were to be deducted. Again, certain classes of property-owners were re- 
fused compensation on the grounds of having served or helped the enemies 
of the present political regime. 

The law under discussion, however, did not apply to banks which were 
foreign government property and became Soviet property as a result of 
Article 24 of the Peace Treaty with Bulgaria.’ Section 3 of this law 


provided as follows: 


Section 3. The present law shall not apply to banks which are the 


property of foreign governments and fall under the provisions of 
Article 24 of the Peace Treaty with Bulgaria of February 10, 1947. 


G. Real Property (in Town) 


The Law to Expropriate All Sizable Urban Property of April 15, 1948,'° 
declared as government-owned real property in towns’ which is not re- 
quired by the owners, but is used for the ‘‘acquisition of income,’’ 1.e., as 
an investment. 

Expropriation was carried out by a commission whose decisions entered 
into force after the Council of Ministers had approved the report submitted 
by the Minister of Justice. The Regulation for the Application of this law 
of April 15, 1948, specifically provided that no legal defense was to be 
allowed before this Commission.’ 

The Law and the Regulation both provided for the payment of com- 


100 For instance, the agreement between the Bulgarian Government and Banque de 
Paris & des Pays-Bas, branch de Genéve, concerning its capital in the nationalized 
French-Bulgarian Commercial Bank in Sofia (DV No. 256, Nov. 4, 1947). 

101 For instance, the former German Credit Bank is now the property of the Soviet 
Union under Art. 24 of the Peace Treaty. 

102 DV No. 87; correction: DV No. 91, April 20, 1948. 

103 After 1934, foreigners were denied the right to possess real property in the village 
communes. Therefore, the land reform, which greatly affected landowners in the 
villages, is not subject to discussion here. 

104 DV No, 87. 105 Sec. 44 of the Regulation. 
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pensation: the owners of expropriated real property in towns were to 
be paid an indemnity in interest-bearing government bonds. The indem- 
nity was calculated on the basis of the Law on the Capital Levy [Single 
Taxation of Property|] of April 8, 1947,'°* but the amount payable was 
to be reduced by a progressively increasing percentage, going up to 70 
percent. In determining the amount of the compensation all taxes due 
by the former owner were to be deducted. The Regulation specified that 
the indemnity would not be payable until it had been proved that all 
government and municipal taxes had been paid. The compensation could 
also be made on the basis of mutual agreement ‘‘only when this is in the 
interest of the country.’’ It was left up to the government to decide 
which method of expropriation was to be taken. Section 16 of this law 
prohibited payment of compensation to persons who had served or helped 
the enemies of the present political regime. The text is the same as that 
of Seetion 14 of the Law on Nationalization of Industry (above, page 488). 

While the basic law was silent regarding the expropriation of real prop- 
erty in towns, the Regulation for its application expressly specified that the 
law should also affect foreign nationals.’ Again, foreign government 
property (t.e., Soviet property which formerly belonged to the German 
Government and its nationals, thus falling under Article 24 of the Peace 
Treaty with Bulgaria), as well as property belonging to other foreign gov- 
ernments,’°* was exempted from expropriation. However, this exception 
with regard to ‘‘property belonging to other governments’’ was later 
canceled by Edict of July 13, 1951, so that only Soviet property remained 


untouched. 


V. THe PROBLEM OF INDEMNIFICATION 


The characteristic features of the entire expropriatory legislation, as 
discussed above, with respect to the questions of compensation will be 
given below in the form of a summary. 

As a general rule, expropriations were made upon a decision of the 
Council of Ministers or a single Ministry. Such a decision was not subject 


to appeal and no legal defense was allowed; it became effective as of its 


publication in the official law gazette. 

Two methods were used to establish the amount of compensation. One 
method was an estimation by the administrative authority of the value 
of the expropriated property or valuables. The amount thus fixed was 
always reduced by a proportionately increasing percentage, going in certain 
eases up to 70 percent, ‘‘in favor of the Government.’’ For instance, 
according to the Law on Banking of 1947, from the value of the shares 
belonging to every individual shareholder the following deductions were 
to be made in favor of the Bulgarian National Bank or the Bulgarian 


106 DV No. 80 as amended. 107 See. 69 of the Regulation, 
108 See, 70 of the Regulation. 109 IPNS No. 56, 
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Investment Bank: 
for the part from 500,001 leva to 10,000,000 leva—10% 
for the part from 10,000,001 leva to 20,000,000 leva—15% 
for the part from 20,000,001 leva to 30,000,000 leva—20% 
for the part from 30,000,001 leva to 40,000,000 leva—30% 
for the part from 40,000,001 leva to 50,000,000 leva—40% 
for the part from 50,000,001 leva and above —50% 1° 


Or, according to the Regulation for the Implementation of the Law to 
Expropriate Real Property in Towns of April 15, 1948, the Ministry of 
Finance was to issue bonds to the former owners in an amount equal to the 
value of the property decreased by a proportionately increasing percentage 


as shown in the following table: 


for the part up to 1,000,000 leva —10% 
for the part from 1,000,001 leva to 5,000,000 leva—15% 
for the part from 5,000,001 leva to 10,000,000 leva—20% 
for the part from 10,000,001 leva to 20,000,000 leva—30% 
for the part from 20,000,001 leva to 30,000,000 leva—40% 
for the part from 30,000,001 leva to 50,000,000 leva—50% 
for the part from 50,000,001 leva to 100,000,000 leva—60% 
for the part from 100,000,001 leva and above —T0% ™ 


In other words, the language of these provisions always indicated that the 
principle of less than full compensation was written into the expropriatory 
laws themselves. 

The other method for determining the amount of compensation was by 
mutual agreement between the Bulgarian Government and the party con- 
cerned, “‘only when this is in the interest of the country.’’ The decision 
as to which method was to be adopted was left to the government. 

In the case of the nationalization of banks, the second method was the 
only one prescribed by law for the compensation of shareholders of foreign 
nationality. An example of this method of establishing the amount of 
compensation is the decision of the Bulgarian Grand National Assembly 
to approve the agreement of October 14, 1947, between the Bulgarian Gov- 
ernment and the Banque de Paris et des Pays-Bas, branch de Genéve, 
concerning its capital in the nationalized French-Bulgarian Commercial 
Bank in 

It should be pointed out here that in the ease of the nationalization of 
insurance companies, certain persons were refused any compensation 
at all. 

Ivan Dermendzhiev, a present-day legal writer, made the following 
statement which clearly reflects the policy of the present government with 
respect to the payment of compensation: 

110 Sec. 4, par. 3, of this law. 

111 Sec. 54 of this Regulation. Sec. 66 of the Regulation Concerning the Implementa 
tion of the Law on Nationalization of Industry of Feb. 18, 1948, DV No. 39, has 


the same text. 
112DV No. 256, Nov. 4, 1947. 
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our legislation, as far as its accepts the principle of compensa- 
tion, deviates from the above discussed view according to which 
nationalization of the means of production is to be done without any 
compensation. At the same time, however, it must be pointed out 
that our system of expropriation .. . is to be distinguished also from 
the other view of timely, adequate and full compensation, thus ac- 
cepting the principle of a permissible compensation (dopustimo 
obeshtetenie) 


Most of the laws and regulations expressly required that all govern- 
ment and municipal taxes be paid. Some of these acts specified that 
indemnification would not be payable until payment of the taxes had been 
proved. 

As to the liabilities of the expropriated property and shares, the gov- 
ernment assumed these only to the extent of the value of the property 
or share, or, as was usually specified, for instance, in the case of the ex- 


propriation of industry and mines, the government assumed only ‘‘those 


[liabilities] due to the government, the cooperatives, the public organiza- 
tions, the offices and the working people.’’ In the case of the nationaliza- 
tion of the banks, the former shareholders remained liable for obligations 
ineurred by the banks which were nationalized. 

As a rule, property not declared for expropriation and nationalization 
was confiscated and various penalties were imposed upon the former 
owners. 

The principal method of paying compensation was for the government 
to promise the former owners that they would receive indemnity in interest- 
bearing government bonds, usually 3 percent bonds payable in 20 years. 
Again, ‘‘as an exception, when this is in the interest of the country,’’ the 
government could promise to pay certain compensation ‘‘in ecash.’’ For 
instance, in the case of the nationalization of the banks, payments in cash 
were promised only for the first 100,000 leva, the rest to be in bonds; in 
the case of the expropriation of the tobacco industry, payments in eash of 
the first 1,000,000 leva were promised, but later this was changed to pay- 
ments in bonds. 

It must be emphasized here that the compensation was certainly in- 
adequate, particularly when the compensation was reduced by a subsequent 
devaluation, as was the case with the currency reform of May 10, 1952,1%4 
which revaluated the obligations. In other words, under the expropriation 
legislation, payments were promised in Bulgarian currency or in long-term 
bonds redeemable in Bulgarian currency which in the nationalized country 
was almost totally blocked. As a result, this payment in local blocked 
currency did not constitute ‘‘effective’’ compensation, since the Bulgarian 
nationalized economy did not permit private reinvestment in the country 
and, accordingly, local currency was of no practical utility to a foreign 
national. 


118 Ivan Dermendzhiev, ‘‘Prinuditelno izzemvane na dvizhimi veshti za obshtestvena 
polza,’’ in Yearbook [Godishnik] of the Sofia University Law School, Vol. 43 (1947/48), 
No. 8, p. 107. 

114ITPNS No. 40, May 11, 1952. 
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The recognition of the right to compensation for expropriated property 
was and is dependent, both by legal provisions and in practice, on political 
forces and not on purely judicial considerations. For instance, Section 
14 of the Law on Nationalization of Industry,’® or Section 16 of the 
Law to Expropriate Real Property in Towns, provided that no com- 
pensation was to be granted to persons who were considered ‘‘to have 
served or helped’’ the enemies of the present political regime. 


The following may be stressed here by way of conclusion: Alien property 
in postwar Bulgaria was not expropriated in accordance with due process 
of law, with payment of just compensation in an effectively realizable 
form and without unnecessary delay. In other words, aliens have not 
been given prompt, adequate and just compensation for their expropriated 
property and rights. 

Nationals of the United Nations have not been protected by the Peace 
Treaty with Bulgaria of 1947 in respect to the expropriation measures 
taken by the Bulgarian Government. Only Soviet Union property in 
Bulgaria was exempt from any expropriation. The only legislative en- 
actment which protected the property of other foreign governments was 
the Law of 1948 concerning the Expropriation of Real Property in Towns, 
which first excluded from expropriation the property of the Soviet Union 
as well as that of ‘‘other [foreign] governments.’’ The latter clause, 
however, was canceled in 1951.7"® 

Bulgarian jurists of today state that the principle of national treatment 
of foreigners was upheld by the Bulgarian nationalization and expropria- 
tion laws.*'? Nevertheless, there is no doubt that the Bulgarian ex- 


propriatory legislation was more unfavorable to foreign than to Bulgarian 


property-owners. 

Bulgarian postwar expropriatory legislative enactments were based on 
the principle of the extraterritorial effect of Bulgarian law. This was 
even expressly declared by some of the laws and decrees; for instance, 
Section 6 of the Law on Nationalization of Industry, or Section 49 of the 
Law on Banking. This is also the unanimous opinion of the Bulgarian 
jurists of today.'** 


115 Art. 14 reads as follows: 

‘No compensation is granted to owners of nationalized enterprises who have actively 
served or helped: 

(a) the German state, the German Army or its units during the last World War, 
or the fascist Italian state, its Army or army units until the day of the capitulation 
of Italy to the United Nations; 

(b) the Bulgarian fascist police, gendarmerie or Army against the fighters against 
fascism and their organizations in the period from March 1, 1941 to the end of 1944; 

(c) foreign agents and spies and persons incriminated for activity aiming at the 
restoration of the fascist dictatorship in the period from September 9, 1944 to the day 
this law comes into effect; 

The deprivation of compensation is decided by the Council of Ministers on report of 
the Minister of Industry and Handicrafts giving its reasons.’’ 

116 IPNS No. 56, July 13, 1951. 117 Kutikov, loc. cit. 350. 

118 Kutikov, loc. cit. 357. 


EDITORIAL COMMENT 


COMMERCIAL DISCRIMINATION AND INTERNATIONAL LAW 

The state traders of Eastern Europe are arguing that the principle of 
equality of states enshrined in the United Nations Charter must be extended 
to international commercial intercourse to prevent discrimination. This 
was the theme of the opening session of a recent conference of scholars 
gathered in Rome to consider the impact of state trading upon the law 
governing commercial relations of states. 

The issue had been raised by a paper submitted from the American 
side * arguing that since state trading made possible the purchase of goods 
by state-trading enterprises without thought for such tariffs as might have 
been established by the state traders themselves for accounting reasons 
or to tax the parcel-post trade, the traditional most-favored-nation clause 
had lost its principal value to private merchants seeking to do business 
in state-trading markets. The clause cannot operate to encourage expan- 
sion of trade by opening markets on a non-discriminatory basis to low-cost 
producers because factors other than cost and tariffs influence the decisions 
of state-trading buyers. In short, the most-favored-nation clause has 
proved itself to be no longer a sufficient desideratum for private-enterprise 
states in their commercial relations with state-trading states to constitute 
a quid pro quo for important tariff concessions by private-enterprise states. 


In opposition to the view that the standard most-favored-nation clause 


has lost its traditional value, it was argued by the state traders at Rome 
that the clause is the juridical expression in the field of trade of the prin- 
ciple of sovereign equality expressed in Article 2 of the United Nations 
Charter. Further, it was claimed that the clause is the logical extension 
of the Charter’s Article 1 calling for the development of friendly relations 
based on respect for the principles of equal rights. To the state traders 
the clause has value not because it has been traditionally an instrument 
through which trade has been expanded, but rather because it lays em- 
phasis upon equal treatment, and from equality friendly relations are 
expected to flow. It becomes in state traders’ eyes a contributing factor 


1The conference was held under the auspices of the International Association of 
Legal Science under contract with U.N.E.S.C.0., Feb. 24-March 1, 1958. Emil 
Sandstrém (Sweden) presided, and Harold J. Berman (U.S. A.) was general reporter. 
Participants were Tullio Ascarelli (Italy), Rudolph Bystricky (Czechoslovakia), Alex- 
ander Goldstajn (Yugoslavia), Richard N. Gardner and John N. Hazard (U. 8. A.), 
Trajan Ionaseo (Rumania), Feder Kalinytchev (U.S.S.R.), Clive M. Schmitthoff and 
Kurt Lipstein (U. K.), Henryk Trammer (Poland), André Tune (France), Luben 
Vassiliey (Bulgaria), Paul L. VanReepingen (Belgium), Mario Matteucci (Interna- 
tional Institute for the Unification of Private Law), André Bertrand and Samuel 
Pisar (U.N.E.S.C.O.). 

2For a summary of the paper, see Martin Domke and John N. Hazard, ‘‘State 
Trading and the Most-Favored-Nation Clause,’’ 52 A.J.I.L. 55 (1958). 
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to the cause of peace. State traders declare that acceptance of the clause 
should not be considered a national sacrifice to the state-trading countries, 
for it contributes to the peaceful conditions essential to flourishing trade. 

The value of the most favored-nation-clause even between private-enter- 
prise states was challenged by the state traders in their argument, for they 
claimed that tariff concessions between such states are made for a quid 
pro quo only to the principal producers of commodities. When such con- 
eessions are extended by operation of the clause to other states, it is only 
with regard to small quantities of marginal-producing states, and trade 
is expanded only to a small degree. Further the quota restrictions adopted 
in recent years in much of the world have prevented unhampered opera- 
tion of the clause. 

To explain retention of the clause even in relations between state- 
trading states in Eastern Europe and Asia in the face of derogatory 
remarks about its value in expanding trade in its traditional manner, the 
state traders declared that it was needed to carry into commercial relations 
of these states the principle of equal treatment which was fundamental 
to their relationships. The clause appears, therefore, not because of any 
value it may have had at one time in causing a general reduction of tariffs, 
but primarily because of its function politically in providing emphasis to 
the principle of equality of states. Its presence was said to avoid inter- 
national ill will spawned by tensions evolving from unequal treatment. 
The state traders did not claim perfection for the clause in its traditional 
form, but they thought supplementation rather than replacement was 
ealled for to eliminate the bad practices. 

The Western scholars rose to question the defense of the clause by the 
state traders. A British scholar asked whether the view expressed did 
not suggest that a country refusing to grant most-favored-nation treatment 
was committing a wrong. Such a position, if it were taken, could be 
questioned, for it was not yet established that most-favored-nation treat- 
ment had become merely a reflection of a new standard in customary 
international law. In reply to this criticism the spokesman for the state 
traders agreed that he could not demand the granting of most-favored-nation 
treatment as an international duty, but when it was granted, it was a 
correct implementation of a principle now enshrined in the United Nations 
Charter. 

A second British scholar held that there are countries not bound by 
most-favored-nation clauses, yet this does not signify inequality of the 
participants, for sovereign status is not necessarily tied up with the 
presence of a most-favored-nation clause in a commercial treaty. To this 
scholar the clause did not bring in issue equal treatment of states, but it 
was mainly a device to protect traders, whether private-enterprise firms 
or state-trading enterprises, and the essence of most-favored-nation treat- 
ment is really in the private sphere and without relation to the public-law 
problem of equality of states. To this comment the state-trading spokes- 


man replied that discrimination against traders in the absence of the 
clause may affect negatively the relations between states, and in conse- 
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quence the most-favored-nation clause promotes in an indirect way the 
relations between states, and it has a public-law feature. 

An Italian scholar thought that the most-favored-nation clause has 
come to have a wider content than the reduction of tariffs or the statement 
of a principle of equality. It can be made to protect a state against dis- 
crimination in shipping or access to courts. It is in these spheres which 
have become subject to increasing discrimination with the centralization 
of power over the economy of states that the clause now ean be useful. 
Yet, in some European countries the clause has traditionally been limited 
to applicability to tariffs. If a new function is to be developed for it, 
that function should be expressly stated. This would preserve the sub- 
stance of the clause, although its form would be changed. 

From the discussions in Rome it has become clear that the most-favored- 
nation clause still has vitality for the state-trading states. They want to 
include it in their treaties among themselves and with private-enterprise 
states. In spite of what they have said, the clause obviously benefits them 
in its traditional manner when they offer goods for sale in open markets, 
for its application causes tariffs against their products to be reduced to the 
level of favored private-enterprise trading partners. They can sell their 
manganese, glass, coal and essence of roses in an international market 
devoid of discrimination against them. It also contributes intangibly to 
their prestige, and it was evident that they value being treated as equals 
because of its prestige value. In their relations among themselves the 
clause has vital political importance. Perhaps this is because there lingers 
in Eastern Europe a feeling that Russians, because of their number and 
superior power, seek to dominate their partners. Under such circum- 
stances it becomes of value to the smaller countries to have on record 
every possible statement of equality with the U.S.S.R., and it is of value 
to Soviet politicians to restate the principle of non-discrimination to assist 
them in the continual struggle to retain allegiance to the Soviet leaders. 
It is only of secondary importance that sophisticated Eastern European 
intellectuals understand that statements of principle can be no bulwark 
against intervention when vital interests of the largest partner are at stake. 

For the private-enterprise states, whether in their traditional form or as 
modified in their structure by nationalization of commanding heights in 
the economy, the most-favored-nation clause has lost its usefulness as a 
means of assuring sales in a state-trading market when the price is right. 
It was recognized at Rome that incorporation of the clause in a commercial 
treaty between state-trading and private-enterprise states may contribute 
to good will and friendly relations, and such a contribution is not without 
importance, but the value of the clause has been reduced to that of generali- 
zation. It can no longer be a direct quid pro quo for the granting by 
private-enterprise states of most-favored-nation treatment to a state-trad- 
ing state, for no direct monetary benefits resulting from increased sales 
can be expected to flow from the grant by a state-trading state. Its value 


at most may lie in assuring to the private-enterprise state a basis for com- 


plaint if its merchants are not permitted to enter the state-trading state 
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to exhibit their wares, to plead their cases in court or to import their 
goods in their own vessels without discriminatory port duties or regula- 
tions. 

Yet, benefits of a character not related to tariffs are not necessarily held 
to be inherent in a most-favored-nation clause. In several legal systems 
they must be enumerated to be claimed. It was a general feeling among 
the scholars from private-enterprise states that to assure protection on the 
highly practical matters of entry, access to courts, and shipping, the most- 
favored-nation clause should be redrafted from its generalized form to 
include specific reference to the matters on which equality of treatment 
is desired. 

Draftsmen of future commercial treaties between state-trading and 
private-enterprise states will be wise, if the Rome deliberations represent 
sound thinking, to appreciate that the most-favored-nation clause should 
not be granted lightly with the feeling that it will facilitate in a state 
trading market the expansion of trade which has usually flowed from 
non-discrimination in a private-enterprise market and that it is not, 
therefore, a true quid pro quo for a grant of the clause by a private-enter 
prise state to a state-trading partner. Further, it should be redrafted to 
include specifically the points on which equal treatment in entry, access 
to courts, shipping and perhaps other matters may ultimately be desired 
so that it amounts to more than a generalization. It must be in a form 


l 
he 


capable of serving as the foundation for a diplomatic protest should 


occasion require. Such specification is not to imply that unfriendly dis- 


crimination can be expected from the hands of state traders. It is but 
the application of the rule of prudence required of a lawyer called upon 
to anticipate the quarrels which history indicates can arise even in relation 
ships which start on the friendliest of terms. 

JOHN N. Hazarp 


ON SAVING INTERNATIONAL LAW FROM ITS FRIENDS' 


As Thurman Arnold pointed out some years ago in Symbols of Govern- 
ment, those who attack either men or institutions on counts of irrationality 
or ineffectiveness are immediately met by the rejection-reactions of those 
attacked. For some centuries now international law has been on guard 
against its overt attackers. Whether international law has been able ade- 
quately to deal with all its detractors? remains somewhat in doubt, but 


1 The writer owes this title to George Ward Stocking, thought to be the author of an 
article called ‘‘On Saving the Sherman Act from its Friends.’’ However, Dr. Stocking 
sets the record straight in this way: He took the title for his presidential address to the 
Southern Economic Association, ‘‘Saving Free Enterprise from its Friends,’’ 19 
Southern Economic Journal, No. 4 (April, 1953), from an earlier paper of Thomas E 
Sunderland, General Counsel of the Standard Oil Co. of Indiana, ‘‘Saving the Sherman 
Act from Its ‘Friends,’ ’’ 1950 Institute on Antitrust Laws and Price Regulations, 
Southwestern Legal Foundation 211-224. 

2 Including certain notable stylists and otherwise persuasive writers, who have the 
notion that there is an essential disutility to national interest to be found in inter 


national law. The classification of notable stylist Dean Acheson in this regard, ™ 
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of counter-resistance and vigilance from the system’s spokesmen there can 
be no doubt. 
As every woman and Dale Carnegie know, men and their institutions 


are also susceptible to the flattery of implied reliance and effectiveness. It 


is natural that compliments to the reasonableness, completeness and effec- 
tiveness of an international legal order be accepted with gratitude by the 
relatively few, such as the members of the American Society of Interna- 
tional Law, who have identified their interests and their hopes with the 
success of international law. It has been difficult in the past for us to be 
honest with ourselves with respect to some of the pretensions to complete- 
ness and effectiveness which come to us from some of our fellow-guardians 
of international law. Now, as discourse at the last annual meeting of the 
Society demonstrated at several points in the program, our science has 
been flattered anew and to a considerable extent by newly-found friends. 

It is the purpose of this editorial to raise for consideration whether, as 
a result of the new attachments manifest in the recent past, international 
law might not stand in need of saving, not from its enemies, but from 
certain of its friends. In two major instances appeals have of late been 
based squarely upon assumptions as to what international law is or posi- 
tively requires. In both instances the policy aspects are highly arguable, 
the competing interests clearly evident, and much of the discourse colored 
by the emotive use of language.* One appeal to international law is that 
this law forbids the so-called extraterritorial * application of the United 
States antitrust laws. The other is that international law was violated by 
the ‘‘confiscation’’ in time of war of enemy ‘‘private’’ property.® 

The issues of policy involved in both situations are certainly issues upon 
view of his latest book, is a subtle thing upon which this writer. is not ready to take 
a position. 

’ The discussion on return of German and Japanese assets at the last annual meeting 


‘*good’’ words and ‘‘bad’’ 


of the Society afforded several interesting examples of 
words. For example, those in favor of return used the ‘‘bad’’ word ‘‘confiscation’’ 
to describe what had occurred when, during World War II, the Allied nations took into 
public ownership enemy assets. Those against return, somewhat uncomfortably, tried 
ce 


to explain that while they too were against ‘‘confiseation,’’ the analogy was to ‘‘emi- 


nent domain,’’ 


etc. Humpty Dumpty would have understood perfectly. 

+ Italicized, because discourse does not always differentiate between: (1) the applica- 
tion of national law to foreign conduct if the actor is not within the territorial power 
of the state seeking to prescribe its rule for the conduct; (2) efforts of a state actually 
to enforce its law within the territory of another state; and (3) a broad or a narrow 
version of (1) above, involving expressions of opinion as to whether, and if so, under 
what circumstances, a state may apply its rule to conduct taking place outside its 
borders but having some effect (direct, indirect, slight, significant) within its borders 
or on its interests. 

’ The current argument based on international law is summarized in DeVries, ‘‘ The 
International Responsibility of the United States for Vested German Assets,’’ 51 
A.J.1.L. 18, 27 (1957). The inter-war debates, in which the late Professor Borchard 
participated with such vigor, will also be recalled. It is understood that a 1957 Press 
Release from the White House, announcing a plan for settlement of war damage claims 
against Germany and for return of vested assets, bases its new position, not on the 
requirements of international law, but on ‘‘the historie American policy of maintaining 
the sanctity of private property.’’ See 37 Dept. of State Bulletin 306 (1957). Cf. note 
3, above. 
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which the minds of reasonable men could and do differ. These policy 
issues are not involved in this inquiry. The question here is whether the 
interests of international law are well served by the appeals made to it in 
connection with certain presentations in support of each of these issues. 
In a recent report® the Special Committee on Anti-Trust Laws and 
Foreign Trade of the Association of the Bar of the City of New York states: 


A further basic factor contributing to the resentment of the 
nationals of other countries over the extraterritorial application of 
our antitrust laws is the apparent disregard by us of traditions and 
principles of public international law. International law represents 
the standards and practices of civilized nations developed as a means 
of avoiding the conflict between sovereign powers that would result 
from the attempted exercise of jurisdiction by one sovereign over acts 
committed within the jurisdiction of another sovereign. The jurisdic- 
tional principles of public international law represent an advance from 
the concept of jurisdiction based on the sovereign’s physical power to 
control; they are based upon a more sophisticated concept of the 
society of nations which presupposes the ability of the international 
community to arrive at a workable arrangement for allocating juris- 
diction over problems that overlap territorial boundaries. The at- 
tempted extraterritorial application of the antitrust laws not only may 
result in a violation of principles of international law, but also may 
cause disrespect for the law of those individuals who unexpectedly are 
held accountable to a ‘‘foreign jurisdiction.’’ 

In the main, the prine iples of public international law provide that 
nations are limited in their jurisdiction to activities occurring within 
their physical boundaries. 


While it is true that the objective of the Report is to support on grounds 
of desirable economic and security policy a proposal for legislative change 
in the antitrust laws to provide delegation of power to the Executive to 
authorize exemptions from the antitrust laws in certain types of interna- 
tional transactions where the President finds that the interests of the 
United States will be served thereby, an argument based upon international 
law as lex lata is definitely made. If the quoted assertion as to juris- 
dictional bases recognized in international law is correct, it obviously 
follows that the United States is a violator of international law when it 
seeks to apply its national laws against restrictive practices taking place 
abroad. 

Similarly, when the argument is made that German and Japanese assets 


6 National Security and Foreign Policy in the Application of American Antitrust 
Laws to Commerce with Foreign Nations 8-9 (1957). 

7 The Report then proceeds (pp. 9-18) to examine the various possible bases upon 
which the United States could claim to exercise jurisdiction to apply its antitrust laws 
to conduct outside the United States and finds bases of jurisdiction to be dubious in 
law or exercises of jurisdiction undesirable or unfair in policy. As to the situation 
in law, cf. Fugate, Foreign Commerce and the Antitrust Laws, Ch. 2 (1958). The 
Report cited above states in its preface that the director of the study, Professor King- 
man Brewster, took no part in the preparation of the Report and that his study will be 
published as a book, which ‘‘. . . will include Professor Brewster’s own conclusions and 
recommendations, including his recommendations on the subject dealt with in this pre- 


liminary report.’’ 
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should be returned because international law requires it, illegality under 


international law if they are not returned is explicit.* 

Putting aside the issue whether it is wise to call too readily into question 
the propriety under international law of United States actions in situations 
where the assumptions as to what international law requires are debatable 
or dubious—and in the two situations under examination the range of 
dispute certainly justifies at least the former possibility—is there anything 
to be concerned about, if one is not a partisan as to the basic issues them- 
selves ? 

From the standpoint solely of the institutional interests of international 
law it is submitted that there are at least three things to be concerned about: 


(1) Overemphasis on a particular doctrinal point of view (such as that 
the territoriality principle is the sole, or at least the only major, basis of 
jurisdiction which international law recognizes) may perpetuate or extend 
error. This is probably the least serious objection of the three, for doctrinal 
error can always be corrected by research, the accumulation of the authori- 
ties, argument, and decision. 

(2) International law tends to be degraded to the level of the 


‘seductive 
cliché’’*® by vague, imprecise, unsupported resort in argument to certain 
supposed ‘‘principles.’’ It would not be fair to draw a parallel to Dr. 
Johnson’s observation about the resort to patriotism when other arguments 
have failed, but it will do international law no good for it to become too 
often a kind of incantation to be resorted to for general emotive effect. 
At worst such resort raises problems of candor and implies intellectual 
disrespect for the integrity of the international legal order. Normally, 
and without doubt in the situations under discussion, imprecise or incorrect 
appeals to supposed rules of international law have undesirable effects 
similar to those seen nationally in vague, uncritical appeals to concepts of 
substantive due process. The norm becomes so generalized, so unclear as 
a standard of conduct, as to cease to have normative significance. That is 
the end of the norm, and if carried very far, of the normative system under 
reference. 

(3) The last thought above leads to the most important of these three 
considerations, viz., overly optimistic assumptions as to what is international 
law, obscure the very real need for exploration of new lines of develop- 
ment, of working toward solutions not yet actually provided by inter- 
national law. To illustrate: The assertion that international law forbids 
the application of national laws on economic regulation to conduct outside 

8 In the context of the nature of the struggle in World War II and with some recol- 
lection of the purely symbolic nature of the reparations settlement (at the insistence 
of the United States), that this argument is even made is little short of astonishing to 
the writer. Questions of doctrinal correctness aside, the only apparent reasons why 
there are not more violent reactions to the argument are (1) man’s memory is only 
slightly longer than that of the gorilla; (2) the post-World-War II settlement plan- 
ning and its relationship to wartime operations and planning have never adequately 
been described. 


® Acknowledgment to Mr. Justice Frankfurter, writing in another context, hardly 
seems required. 


| 
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the national territory deflects attention from the need which exists in 
international law for the development of new and better positive rules 
regarding the resolution of conflicts of jurisdiction. 


As is well known, international law recognizes a number of jurisdictional 
principles; and these bases of jurisdiction may be claimed, in situations 
involving conduct having contacts with more than one state, by two or 
even more states. In general, international law does not contain any 
rule or set of rules which selects any one of the different bases of jurisdic- 
tion as the one which has paramount right to govern the conduct in 
question. A state does not lose a recognized power under international 
law to attach legal consequences to conduct under its law for the reason 
that another state also has a base of jurisdiction to prescribe its rule of 
conduct. 

In a few areas, and to limited degrees even in those areas, general inter- 
national law has worked out principles for the resolution of conflicts of 
jurisdiction. The ‘‘peace of the port’’ doctrine with respect to the exer- 
cise of either territorial or nationality jurisdiction to the exclusion of the 
other, where criminal conduct takes place aboard a visiting foreign com- 
mercial vessel, is almost exclusively illustrative of the development which 
has taken place, largely as a result of customary law and treaty law 
merging to develop a generally accepted rule as to priority in the exercise 
of jurisdiction.” What reconciliations there have been of conflicts 
of jurisdiction have left many important problems untouched. These prob- 
lems need attention, since important matters of hardship (to persons 
caught between the conflicting demands of two states having bases of 
jurisdiction) and of tensions between states remain unsolved. It does not 
contribute to their solution to have them ignored by incorrect assumptions 
that they do not exist. 

National policy as to the reach of the antitrust laws and on ex-enem) 
assets need not, of course, turn upon present international law or await 
the development of new international law. Both these cases are hard 
cases and, were international law to be made solely for their solution, 
it would perhaps be bad law. It is encouraging to note that out of 
these controversies the first necessary step to the development of good 
international law in the areas involved may come.'' The first step is 

10 Treaties and reciprocal legislation have for some countries carried reconciliations 
of conflicting bases of jurisdiction into other areas, such as, for example, military 
service in the armed services of one country by resident nationals of the other. The 
choice-of-law rules of the conflict of laws also operate over the wide range of privat 
interests to reduce actual conflicts in the exercise of jurisdiction. Cf. Stevenson, ‘‘ The 
Relationship of Private International Law to Public International Law,’’ 52 Columbia 
Law Rev. 568 (1952), and Jessup, Transnational Law, Ch. 3 (1957). 

11 See note 7 above. The American Law Institute’s project for a re-study and restate 
ment of the Foreign Relations Law of the United States has involved as yet unpublished 
research and analysis of Bases of Jurisdiction and of Conflicts of Jurisdiction. And see 
DeBevoise, ‘‘ Treatment of Private Property of Foreign Nationals in Peace and War— 
Is a Code Desirable?’’, paper submitted to Oslo Conference, International Bar Associa 
tion, July, 1956. On the enemy assets question the paper last cited excludes re-argument 
of the past and urges a look to the development of positive rules for the future. 
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the one in which the state of existing law and its underlying premises are 
clearly and accurately analyzed and the policy factors identified. Only 
after that could there develop the new and the improved rules of interna- 
tional law. 

The task is one which needs all the friends of international law. The 
‘‘old line’’ international law professionals must not be clannish. They 
must watch their communications to insure they are being understood. 
Above all, they must be careful not to let insistence on accuracy in stating 
the international law that 7s, be misunderstood as negativism or as com- 
placency about the very serious lack of law in places where there should 
be law. Other friends of international law must be willing to face the 
facts about the law that is and go on from there in the work toward the 
development of more law. 

The times seem right for this co-operative effort, not only because it is 
badly needed, but because several institutions’* most important to the 
development of international law are at present engaged in planning 
searching inquiries into the réle and future of international law in the 
affairs of men and states. The time for real friendship to international 
law is now. 

Covey T. OLIVER 

12 Within the United States, the American Bar Association has appointed a new, 
special committee headed by the Honorable Thomas E. Dewey to re-examine the whole 
relationship of the Association to the field of international public law and the law of 
international organizations. The Executive Council of the American Society of Inter 
national Law recently appointed a special committee to recommend measures by which 
the Society might contribute more effectively to the end of an increased respect for 
international law in the conduct of international relations. See also Henry R. Luce, 
‘*Peace Is the Work of Justice,’’ 30 Conn. Bar J. No. 4 (1956), and the refreshingly 
concrete proposals of American Bar Association President Rhyne in his address at the 


annual dinner of the Society, April 26, 1958. 


NOTES AND COMMENTS 


THE FIVE PRINCIPLES OF PEACEFUL CO-EXISTENCE 


On October 1, 1957, the General Assembly of the United Nations de- 
cided without objection to inscribe on the agenda of its twelfth session a 
proposal of the Soviet Union requesting a declaration relative to the 
principles of peaceful co-existence... The inscription was a significant 
step in the evolution of the Five Principles since their formal inception in 
1954. Different political leaders at the Geneva Conference on Indochina, 
the Asian-African Conference at Bandung, and the Moscow convocation 
of Communists in connection with the fortieth anniversary ot the Bolshevik 
Revolution have invoked what has been ealled the ‘‘Panch Shila.’’ In 
general the Communist and uncommitted states of the world have supported 
the principles while the Western and pro-Western governments have ques- 
tioned them in the form expressed. The origins of the terms ‘‘ peaceful 
co-existence,’ ‘‘Five Principles,’’ and ‘‘Panch Shila,’’ the diplomatic 
evolution of the over-all concept, and an evaluation of its significance merit 
attention. 


I 


The expression ‘‘peaceful co-existence’’ has long been employed by 
Communist leaders in the Soviet Union. It has been used by Lenin, 
Stalin, and Khrushchev, reflecting a certain degree of continuity in the 
Communist vocabulary. Stalin, for instance, in reporting to the Four- 
teenth Congress of the Communist Party on December 18, 1925, asserted: 


the capitalist world is being corroded by a whole series of internal 


contradictions which are enfeebling capitalism; ...on the other 
hand, our world, the world of socialism, is becoming more and more 
closely welded, more united ; .. . because of this, on precisely this 


basis, there arose that temporary equilibrium of forces that put an 
end to war against us, that ushered in the period of ‘‘peaceful co- 
existence’’ between the Soviet state and the capitalist states.” 
As late as November, 1957, Communists were openly referring to peaceful 
co-existence as a ‘‘Leninist principle.’’ There can be no doubt that the 
expression is in its origins a Russian term within the framework of 
Marxist ideology. 

The Five Principles per se are first found in the text of a treaty between 
India and the People’s Republic of China on Tibet signed in Peking on 
April 29, 1954. They called for mutual respect for each other’s terri- 
torial integrity and sovereignty, mutual non-aggression, mutual non-inter- 
ference in each other’s internal affairs, equality and mutual benefit, and 

1 For Soviet proposal, see U.N. Doe. A/3673, Sept. 20, 1957. 

2J. V. Stalin, Works, 1925 (Moscow: Foreign Languages Publishing House, 1954), 
Vol. 7, pp. 293-294. 
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peaceful co-existence.’ Prime Minister Jawaharlal Nehru has indicated 


that the 


agreement was the result of long correspondence between the Govern- 
ment of India and the People’s Government of China. Premier Chou 
En-lai was not personally concerned with this matter, though no doubt 
he must have been consulted, as I was in India. . . . No individual 
can be said to father them [the Five Principles].* 
Chinese Communist sources have tended to associate Prime Minister U Nu 
of Burma with Premiers Nehru and Chou En-lai in the origins of the 
concept. Li Kao, writing in People’s China, has asserted that the prin- 
ciples were ‘‘worked out by the three Prime Ministers.’’* At any rate 
it is obvious that four widely accepted approaches to international be- 
havior were combined with a fifth, peaceful co-existence, to become the 
Five Principles of Peaceful Co-existence. And the use of the name of the 
fifth principle as an umbrella for the Five Principles gives the item par- 
ticular importance. 
The origin of the expression ‘‘Panch Shila’’ for the concept as a whole 
is clear. Prime Minister Nehru has asserted that when in Indonesia 


I heard the words ‘Panch Shila’ mentioned .. . in an entirely 
different context, that is, in their Indonesian meaning, it struck me 
immediately that this was a suitable description of the five principles 
of international behavior to which we had subscribed. I said so there 
and repeated it on my return to India. The words caught on, es- 
pecially in India, where they were easily understood, being derived 
from Sanskrit.* 


‘ 


In fact, Nehru prefers the spelling ‘‘Panchasheel,’’ and has asserted that 


the expression has 


been used from ancient times to describe the five moral precepts of 
Buddhism relating to personal behavior.’ 


II 


The Five Principles of Peaceful Co-existence have been accepted by a 
large number of the governments of the world. Premiers Nehru and 
Chou En-lai envisaged them as the guiding principles in the relations 
between India and the People’s Republic of China. They were reaffirmed 
in a communiqué of the two Asian leaders in New Delhi on June 28, 1954, 
and the following day they received further approval in a joint statement 
by Premiers U Nu and Chou En-lai in Rangoon. President Ho Chi Minh 


8 Notes et études documentaires, No. 1912, Aug. 26, 1954, p. 3. 

‘Letter to author from Prime Minister Jawaharlal Nehru, June 4, 1957. 

5 Li Kao, ‘‘China and Panch Shila,’’ People’s China, No. 14, p. 10 (July 16, 1957). 

‘Letter to author from Nehru, cited above. President Sukarno outlined the 
Pantjasila of Panch Shila in a speech to the Investigating Committee for Preparation 
of Independence on June 1, 1945. His five principles for the Indonesian state are 
nationalism, internationalism or humanism, consent or democracy, social prosperity, and 
faith in God. See text of speech in Lahirnja Pantjasila (Djakarta: Ministry of 
Information, 1952), pp. 11-32, 7 Letter to author from Nehru, cited above. 
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of the Democratic Republic of Vietnam quickly added his support. At the 
final session of the Geneva Conference on Indochina the Chinese Com- 
munist Premier on July 21 specifically commended them. 

In an important declaration issued by the Soviet Union and the 
People’s Republic of China in Peking on October 11, 1954, it was asserted 
that the two governments would strictly observe the Five Principles in 
their relations not only with countries in Asia and the Pacific but also 
with other states. Participants in the Peking Conference included Messrs. 
Khrushchev, Bulganin, Mikoyan, and Shvernik from the Soviet Union 
and Mao Tse-tung, Chou En-lai, Liu Shao-chi, and Chu Teh from the 
People’s Republic of China. On October 18 Prime Minister Nehru issued 
a joint statement with President Ho Chi Minh in Hanoi. The Viet Minh 
leader indicated his belief in the Five Principles and desired to apply them 
in the relations of the Democratic Republic with Cambodia, Laos, and 
other states. Nehru during a subsequent visit in the Chinese capital 
joined with Chou En-lai in praising the concept. Premier U Nu and 
President Ho Chi Minh took a similar stand on November 29 in Hanoi, 
and the Burmese leader joined Chou En-lai in Peking on December 12 in 
reaffirming faith in the principles. On December 23 Marshal Tito of 
Yugoslavia and Prime Minister Nehru issued a joint statement declaring 
the Five Principles the basis of relations between them; Burma and 
Yugoslavia on January 17, 1955, took a similar position. The statements 
obviously came in connection with the visit of the Yugoslav leader to India 
and Burma. Several weeks later Prince Norodom Sihanouk of Cambodia 
discussed common problems with Prime Minister Nehru in New Delhi, a 
joint communiqué on March 18 indicating that the Five Principles in effect 
were the ‘‘best guarantee’’ for peace. From then on the Cambodian 
Prince stressed in numerous statements the importance of the concept.‘ 

The Asian-African Conference at Bandung from April 18 to April 24, 
1955, was important in the evolution of the principles. Here the Kingdom 
of Laos openly joined in subscribing to them, an agreement between Pham 
Van Dong, Foreign Minister of the Democratic Republic of Vietnam, and 
Katay D. Sasorith, Prime Minister of Laos, calling for relations between 
the two neighbors along these lines. Subsequent statements by other 
Laotian leaders like Prince Souvanna Phouma, presently Prime Minister, 
and Prince Souphanou Vong, Pathet Lao leader, as well as Katay D. 
Sasorith support the concept.® 

Despite the efforts of the Asian states subscribing to the Five Principles 
to get the Bandung Conference of twenty-nine countries in Asia and 
Africa to accept them, the final communiqué of the Conference included 
a Declaration on the Promotion of World Peace and Co-operation, listing 
ten principles and omitting reference to peaceful co-existence. In place 
of the controversial term, the phrase ‘‘live together in peace’’ was em- 


8 For instance, the importance placed on Panch Shila is clearly brought out in 4 
letter to the author from Prince Norodom Sihanouk, Dec. 31, 1956. 

® Letters to author from Prime Minister Souvanna Phouma, Dec. 13, 1956, Prince 
Souphanou Vong, Oct. 25, 1957, and Katay D. Sasorith, May 4, 1957. 
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ployed, obviously borrowed from the Charter of the United Nations. The 
ten principles, in the eyes of the Chinese Communists, are really ‘‘an ex- 
tension and development of Panch Shila.’’*® Chou En-lai’s diplomacy 
both in and outside the conference rooms was directed at influencing 
colleagues skeptical of the peaceful intentions of his government, and he 
was the delegate who even proposed substituting ‘‘live together in peace’’ 
for ‘‘peaceful co-existence.’’ He later told the Standing Committee of the 
National People’s Congress in Peking on May 13 that ‘‘in actual fact, for 
countries of different social systems to live together in peace is the same 
as peaceful co-existence. 

After the Bandung Conference the Chinese Premier formally paid a 
visit to Djakarta, the capital of Indonesia. In a joint statement which he 
and Prime Minister Ali Sastroamidjojo issued on April 28, both parties 
supported in effect the Five Principles. On June 16 U Nu and Tito 
again praised them in connection with the former’s visit to Yugoslavia. 
Nehru for his part during a memorable trip to the Soviet Union issued a 
statement on them with Premier Bulganin on June 22, concerning which 
the Indian leader notes: 


there was a slight amendment and extension of these principles. 
No. (3) [non-interference in each other’s internal affairs] became 
‘‘non-interference in each other’s internal affairs for any reasons of 
economic, political or ideological character.’’ 
On June 26 Nehru and the Prime Minister of Poland issued a joint state- 
ment supporting the Five Principles. The Indian Prime Minister and 
Marshal Tito on July 6, during a visit of the former to Yugoslavia, called 
for ‘‘peaceful and active coexistence.’’ On August 1 Nepal and the 
People’s Republic of China asserted that their relations should be based 
on the Five Principles as recently stated by the Soviet and Indian prime 
ministers. U Nu went to Moscow in the fall, he and the Soviet Premier 
agreeing in a communiqué of November 3 on the principles as defined by 
Nehru and Bulganin. For their part Khrushchev and Bulganin visited 
India, Burma, and Afghanistan in November and December. In joint 
statements and speeches the Five Principles of Peaceful Co-existence were 
further praised. Premier Bulganin and Prime Minister Sardar Moham- 
med Daud Khan of Afghanistan, for instance, agreed in a statement issued 
December 18 on the Five Principles as accepted at the Bandung Confer- 
ence. 

Prime Minister Nehru visited Ceylon in May, 1957, a joint statement on 
May 20 by him and Prime Minister S. W. R. D. Bandaranaike expressing 
faith in the ‘‘Panch Shila’’ and asserting the principles were a part of, 
and extended by, those adopted at Bandung. Ho Chi Minh during his 
visit to Eastern Europe in the summer reaffirmed his loyalty to the Panch 
Shila. For instance, he and Tito on August 9 called for ‘‘peaceful and 

10Li Kao, loc. cit. 10. 

11 Quoted in George MeTurnan Kahin, The Asian-African Conference 63 (Ithaca: 
Cornell University Press, 1956). 

12 Letter to author from Nehru, cited above. 
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active coexistence between all countries regardless of the existing differ- 
ence of social systems.’’'* It was claimed that 
a special contribution may be made by socialist countries by develop- 
ing their cooperation and international activity on the basis of full 
equality in their relations. _ 
The fortieth anniversary of the Bolshevik Revolution was marked in 
Moscow by a meeting at the summit of key Communist leaders except Tito. 
Khrushchev reported to the Supreme Soviet on November 6 that 


socialism and capitalism exist on one planet and their coexistence is 

an historic inevitability. . . . Peaceful coexistence should be built 

on life without war, on the basis of peaceful competition.*® 
Later in the month, a declaration of the representatives from twelve Com- 
munist and Workers’ Parties of the countries they dominate and a mani- 
festo of 64 Communist and Workers’ Parties in the world called in 
glowing terms for the principle of peaceful co-existence. In the latter 
statement reference was specifically made to the Five Principles.’* It 
is clear that the ‘‘Panch Shila’’ has become one of the most celebrated 
concepts of the contemporary period. 


Within its Communist framework peaceful co-existence by no means 
implies an end to the strife between the Communist states led by the 
Soviet Union and the Western alignment led by the United States. The 
class struggle applied to world politics is fundamental. Sir Roger Makins, 
former British Ambassador in Washington, has aptly said: 


For the Russians it [peaceful co-existence] signifies a temporary 
detente during which they can build up Communist strength and 
sap the will of the free world, a state of what has been called pro- 
visional nonbelligerency.*’ 


Although Lenin and Stalin envisioned armed conflict between the Com- 
a certain period’’ or the ‘‘temporary 


‘ 


munist and capitalist states after ‘ 
equilibrium’’ of peaceful co-existence, the rapid advances in technological 
warfare with the possibility of mass destruction for both sides in the 
event of a total war, have caused Khrushchev to suggest the ending of the 
transition period not through armed conflict but through the growing 
strength of the ‘‘peace-loving’’ states and the self-destruction of the 
capitalist world. But here is found a fundamental dilemma, well stated 
by R. I. Aaron and P. A. Reynolds: 


13 Official Communiqué on Viet Nam-Yugoslavia Talks, Viet Nam Information Bul- 
letin No. 35/1957, Aug. 30, 1957 (News Service of the Viet Nam Democratic Republic, 
Rangoon). 14 

15 Report by N. S. Khrushchev to the Jubilee Session of the Supreme Soviet of 
the U.S.S.R., Nov. 6, 1957, New Times, No. 46 (Nov. 14, 1957), Supplement, p. 26. 

16 Peace Manifesto, New Times, No. 48 (Nov. 28, 1957), p. 2. 

17 Sir Roger Makins, ‘‘The World Since the War: The Third Phase,’’ 33 Foreign 
Affairs 13 (October, 1954). 
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Either capitalist-proletarian conflict is the overriding force in modern 
society, in which case the capitalists must ultimately fight to save 
themselves from destruction—and this means universal death; or on 
the other hand fear is an even more powerful force, in which case 
the element of inevitability in capitalist-proletarian conflict is re- 
moved, the Marxist analysis is denied, and the premises upon which 
the concept of peaceful coexistence is founded are destroyed.** 


The Communist leaders in general have supported the wedding of 
peaceful co-existence with the other four of the Five Principles, for it 
provides a common ground of understanding, at least for propaganda 
purposes, between the Communist states and the uncommitted countries in 
Asia. The Chinese Communists have gone a step further, asserting the 
‘‘Panch Shila’’ has been ‘‘rejected by those who libelously accuse China 
of having aggressive intentions.’’*® But here the Peking regime is read- 
ing into the concept a meaning that would not be widely accepted by the 
uncommitted states. 

Basically Prime Ministers Nehru and Nu believed the Five Principles 
would help to destroy apprehension, create confidence, and establish se- 
curity. The alternative to peaceful co-existence was mutual destruction 
in a thermonuclear war. Adherence to the ‘‘Panch Shila’’ would expand 
the ‘‘area of peace.’’ Alliances, on the other hand, were conducive to 
dividing states who should be friendly neighbors. Universal acceptance 
of the ‘‘Panch Shila’’ would contribute to a worldwide system of collective 
peace. At the same time it was realized that the Five Principles did not 
constitute a ‘‘magice formula.’’ There is no evidence to suggest that either 
Nehru or Nu accepted the strict Communist interpretation of peaceful 
co-existence. 

The Western and pro-Western Powers have continued to be concerned 
over the implications of the technical use of the term. Sir Roger Makins 


5 


has suggested that ‘‘modus vivendi,’’ implying a balance of peace through 
strength, was a better expression. He notes ‘‘it enjoys the decent ob- 
security of a dead tongue, perhaps has less risk of becoming a popular 
catchword.’’*° Henry Cabot Lodge, United States Representative to 
the General Assembly of the United Nations, told the General Committee 
on September 30, 1957, in discussion on the inscription of the Soviet item 


on the Five Principles, that 


these principles, stated in another way, are what we are all committed 
to by our adherence to the Charter of the United Nations. All men of 
good will approve such ideas.” 


On December 14, 1957, the General Assembly, by a vote of 77 to 0 with 
Nationalist China abstaining, adopted a resolution submitted by India, 
Yugoslavia, and Sweden, calling, inter alia, for ‘“‘peaceful and tolerant 


18R. I. Aaron and P. A. Reynolds, ‘‘Peaceful Coexistence and Peaceful Co-opera- 
tion,’’ 4 Political Studies 295 (October, 1956). 

19 Liao Kai-lung, ‘‘Two Mighty Forces Join Hands,’’ People’s China, No. 11, p. 10 
(June 1, 1957). 20 Makins, loc. cit. 13. 
21 Statement by Henry Cabot Lodge, 37 Department of State Bulletin 693 (1957). 
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relations’’ and ‘‘friendly and cooperative relations’? among states.** It 
is significant that the expression ‘‘peaceful co-existence’’ was not used 
in the text. The Russian Delegation considered its draft resolution ‘‘more 
precise and more consequential’’ but found ‘‘nothing objectionable’’ to 
the proposal of India, Sweden, and Yugoslavia. The fact that India 
sponsored such a resolution in view of Prime Minister Nehru’s frequent 
use of ‘‘ peaceful co-existence’’ did not pass unnoticed. The United States, 
of course, was glad to see the expression omitted, opposing the use of 
‘artful phrases.’’ 
Russet H. 


REPORT OF THE ADVISORY COMMITTEE ON FOREIGN RELATIONS TO THE 
HISTORICAL DIVISION OF THE DEPARTMENT OF STATE! 


The Advisory Committee on the Foreign Relations of the United States 
was appointed at the request of the Chief of the Historical Division of the 
Department of State. In the selection of the Committee three leading 
national associations interested in the field of foreign relations were ap- 
proached—the American Historical Association, the American Political 
Science Association, and the American Society of International Law 
and all three accorded their co-operation. Nominations were made by 
these three societies, and the nominees were accepted by the Department 
of State as the members of the Committee. Those present were: Professor 
Thomas A. Bailey, Stanford University; Professor Clarence A. Berdahl, 
University of Illinois; Professor Leland M. Goodrich, Columbia Uni- 
versity ; Professor Richard W. Leopold, Northwestern University ; Profes- 
sor Dexter Perkins, Cornell University; Professor Philip W. Thayer, 
School of Advanced International Studies, The Johns Hopkins University, 
and Mr. Edgar Turlington, Attorney-at-Law, Washington, D. C. 

The Committee met on the 6th and 7th of December, 1957. The meet- 
ing was first addressed by Dr. G. Bernard Noble, Chief of the Division, 
who presented the principal problems to be discussed. Dr. Noble indicated 
that the series known as ‘‘ Foreign Relations’’ was initiated in 1861, and 
that at the outset, and indeed during the 19th century, publication was 
on a fairly current basis. By 1920, however, there had developed a lag 
of about seven years, and by the 1930’s the lag had become fifteen years. 
In the course of the last few years requests have been made by several 
Senators, supported by the Senate Appropriations Committee, for the publi- 
eation of a special series of documents having to do with the various 
international conferences, and with our relations with China during the 
1940’s. Thus an additional burden has been placed upon the Division. 
In addition, the preparation of these volumes raised important questions 
of clearance, which produced further delay so that as of the present date 
an unusually large number of volumes are in the pipeline. 

Dr. Noble submitted the following major questions to the Committee: (1 
Should coverage in ‘‘Foreign Relations’’ continue on as extensive a basis 

22 For text of resolution as adopted, see U.N. Doc. A/3802, Dec. 14, 1957. 

1 April, 1958. 
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as in the past, in view of the mass of records? (2) If a drastic cut is 
made in the scope of compilation, what principles should apply in regard 
to the inclusion and exclusion of documents? (3) What should be the 
policy with regard to including documents from other agencies? (4) 
What can be done with regard to the clearance problem? He also asked 
the advice of the Committee as to the desirability of an index and table of 
contents, the identification of the individuals mentioned in the text, and 
the use of ascriptions to indicate the origin of a given document in the 
internal organization of the Department. 

The Committee was also addressed by Mr. Andrew H. Berding, As- 
sistant Secretary of State for Public Affairs, who laid stress on the in- 
creasing complexity of the problem of publication, and by the Secretary 
of State of the United States. Secretary Dulles alluded to the difficulties 
in the way of a complete record of events of recent date, and the possibility 
of embarrassing the current operations of the Department. He also called 
attention to the publication of other volumes which, while not meeting the 
conventional requirements of the ‘‘Foreign Affairs’’ series, ‘‘do go quite 
a ways toward meeting the needs of scholars.’ He called attention to the 
first volume on ‘‘American Foreign Policy from 1950 to 1955,’’ covering 
1700 pages, which had already appeared, and indicated that the second 
volume was in preparation.* He also pointed out that the Division was 
trying to get out a volume for the next two years, 1955-57, and thereafter 
would attempt to publish on an annual basis. He pointed out that 

while this reflects only non-classified documents, the pressure for 
knowledge about documents which comes from the press and Congress 
is so great that there is included in a volume like this a great deal of 
material which normally or in the past would have been kept classified. 
He stated further: 
We have adopted the practice, in the interest of information for 
scholars, of publishing special pamphlets or booklets dealing with 
international conferences or periods of special concern. We have got 
out a series of books on the Berlin Conference with the Russians in 
D4, the conferences which led up to the bringing of Germany into 
NATO, and the conference of the London-Paris Accords of °54. the 
‘‘Summit’’ Conference, the Conference of Foreign Ministers that fol- 
lowed the ‘‘Summit’’ Conference, the documentation with reference to 
the Suez Conferences that were held in London, and then the docu- 
ments with reference to the subsequent evolution of that into the 
erises that began with the Israeli and the British and French attack 
of a year ago in October or November, along through that period. 
Those publications do include a considerable amount of information 
which, in that particular form at least, was classified at the time but 
which was subsequently released with the consent of the governments 
concerned, and constitutes another important addition to the in- 
formation available to scholars and is pretty much current. We have 
been able to get those volumes out within a few weeks after the closing 
events which they dealt with. So that we are making a very consider- 
able effort to make available to students and scholars, and those inter- 
ested in public affairs, a very large amount of material which partially 


* Now published.—Ep. 
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at least covers what normally would be covered by the ‘‘ Foreign 
Affairs’’ volumes. 

The Committee, after hearing the three gentlemen named, discussed 
in the afternoon of December 6, and the morning of December 7, the prob- 
lems which had been presented to it. Other officers of the Division and 
of the Department participated in the discussion. The offices of the 
Division were visited also. At the meeting of Saturday morning, De- 
cember 7, Professor Dexter Perkins was elected Chairman, and delegated 
to prepare the report. The report, herewith submitted, has received the 
unanimous adhesion of the members of the Committee. 


Tue REporRT 


Before entering on a concrete discussion of the questions raised in our 
discussions, the Committee desires to record its unanimous opinion that 
the Division is manned by persons of ability, integrity and devotion. 
Dr. G. Bernard Noble, Chief of the Division, Dr. E. R. Perkins, editor 
of ‘‘Foreign Relations,’’ and Dr. William M. Franklin, Deputy Chief of 
the Division, all deserve high praise for the quality of their work. 

In his introductory remarks, as previously indicated, Dr. Noble alluded 
to the additional burden thrown on the Division by the request for publi- 
eation of more recent materials. The Committee expressed no opinion 
as to whether or not it is desirable to publish such volumes, though it is 
proper to call attention to a resolution of the American Historical Associa- 
tion, adopted at its December meeting of 1956, urging that materials be 
published in their regular chronological order. The Malta-Yalta volume 
deserves favorable notice. In its preparation, a new procedure was estab- 
lished. Not only were the records of the conference given in the greatest 
detail, but sources external to the Department were examined on a wide 
scale. The Committee believes that the course of action taken is to be 
approved, and might be followed in dealing with later conference volumes. 

On the other hand, the difficulties involved in such a procedure must be 
fully realized, especially with regard to materials in the possession of other 
agencies of the government. In the war and postwar periods foreign 
relations have become increasingly a matter of concern to many such 
agencies, as for example, the Department of Defense, and the Treasury. 
The establishment of the National Security Council in 1947 has created 
a new situation, for in this body vital problems of foreign policy are 
discussed. When relevant papers are sought outside the State Depart- 
ment, they may turn out to be classified. Even if they are not, the process 
of securing them is a cumbrous one. Not everything that is desired can 
always be obtained. In dealing with this problem in the future the rule 
of essentiality must be applied. The officers of the Division must them- 
selves determine whether the withholding of given documents provides a 
sufficient reason for delaying publication, or whether they will go ahead 
with incomplete materials. The prospect of indefinite postponement of a 
given project must be weighed against the desirability of providing a 
complete record. 
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What has been said, it must be emphasized, applies to the conference 
volumes, and to other enterprises of similar character. It is the feeling 
of the Committee that the annual ‘‘ Foreign Relations’’ volumes are by 
origin and nature a State Department record, and that it would not be 
practicable to range far afield in preparing them for publication. This 
is particularly true since the time lag in these volumes has now become 
unduly long. Indeed, in the compiling of future volumes, advantage may 
be taken of the publication of the conference volumes, or of other relatively 
contemporary materials, to abridge the ‘‘Foreign Relations’’ themselves, 
and by cross-reference to materials already published to reduce their 
bulk, and expedite their preparation. 

With regard to the general problem of expediting ‘‘ Foreign Relations,’’ 
the following observations seem pertinent. 

No one who knows the facts of the matter can fail to realize that in the 
conditions that have existed of recent years, it is neither possible nor 
desirable to publish everything that comes in and goes out of the Depart- 
ment. Even with the principle of selection to some degrees accepted, the 
number and size of the volumes has grown portentously. 

In the year 1913, just before the First World War, the number of pages 
in ‘‘Foreign Relations’’ was under “000. By 1939, it had more than 
doubled. Furthermore, for the year of the Peace Conference, 1919, it 
ran to over 13,000 pages. Clearly, under the conditions that now exist, 
an enormous amount of work is required. Nor is it likely that the volume 
of documents produced in our diplomatic interchanges is likely to decline. 
On the contrary, te probability is that it will grow. 

As a matter of fact, for some time various categories of material have 
been excluded from the annual volumes, as can be seen from the list given 
on a subsequent page. The Committee believes that further limitation 
may be necessary, both in the interest of prompter publication, and of wise 
policy from a budgetary point of view. In considering this matter, the 
Committee took into account four possibilities as suggested by the Division: 


(1) Tighten up on present basis of selection, using the same range 
of subjects but excluding more documents of marginal value. 

(2) Narrow the range of topics to be covered, leaving out those of 
marginal or of slight value. 

(3) Abandon the present comprehensive coverage of all areas and 
all important ‘‘general’’ subjects (e.g., multilateral conferences) on a 
year-by-year basis, and concentrate efforts on subjects or problems 
of major importance. On this basis compilations would be made and 
released as soon as clearances are possible. 

(4) Abandon the idea of giving a continuous story in documentary 
form, and print only key policy papers. 


After mature consideration of the problem, the Committee considered 
that the first two of these possibilities were more acceptable than the third 
and fourth. 

This brings us to the question of clearance. It is quixotic to imagine 
that documents in the field of foreign relations can be published without 
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limitation of any kind. Consideration for the interest of other govern- 
ments in the record enters into the account and must so enter. Indeed, 
the Division is required by normal practice to ask for permission to publish 
documents originating in other foreign offices, or similar agencies. More- 
over, a long-standing regulation declares that omissions are permissible 
for the following reasons: 


(a) To avoid publication of matters which would tend to impede eur- 
rent diplomatic negotiations or other business. 

(b) To condense the record and avoid repetition of needless details. 

(ec) To preserve the confidence reposed in the Department by indi- 
viduals and by foreign governments. 

(d) To avoid giving needless offense to other nationalities or indi- 
viduals. 

(e) To eliminate personal opinions presented in despatches and not 
acted upon by the Department. To this consideration there is 
one qualification—in connection with major decisions it is de 
sirable, where possible, to show the alternatives presented to the 
Department before the decision was made. 


These regulations were adopted in 1927, and are still in foree. The 
rationale behind them is not difficult to discover. Sharp eriticism of a 
government with which we are in alliance, in an official publication may be 
resented even if the criticism goes back many years. The confidential 
remarks of a foreign minister, who is still an important figure in his own 
country, may be, if quoted, a matter of embarrassment to him, and to our 
diplomatic relations. It would be a dogmatic person, indeed, who would 
maintain that no occasion could possibly arise in which the publication of 
historical materials might cause present embarrassment. 

At the same time it is easy to take an unduly apprehensive view of the 
impact of historical materials on current negotiations and associations. 
And this is particularly true in such a country as the United States where 
the press catches up and publishes so much material on foreign affairs, 
not all of it flattering to other governments or individuals. It is in the 
interest of the public and the Department to secure as wide a_ public 
record as possible. There is no doubt in the minds of the members of the 
Committee that it should operate on this assumption, and should contend 
vigorously for maximum freedom. It should not conceal error, or re- 
versal of policy. Where it meets with resistance, such resistance is likely 
to come from the so-called geographic desks, whose officers may be and 
sometimes are over-sensitive as to the effects of publication. If the officer 
at the geographic desk is obdurate, appeal may be made, and is not infre- 
quently made, to the Secretary of State, and as a matter of record the 
Secretary has not been ungenerous in meeting the views of the Division. 
But if appeal to the highest authority fails, what then? The question, as 
it seems to the Committee, is then one of proportion. If the materials 
to be excised affect the integrity of the scholarly record, it may be necessary 
not to publish at all until the problem of clearance can be resolved. If, 
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on the other hand, the objections taken relate to relatively small matters 
which do not affect in any important way the general picture or lead to 
false conclusions, then it may be desirable to publish with some indication 
of the fact that in a given instance material has been omitted. The members 
of the Division, the Committee desires to reiterate, are accredited scholars 
of unimpeachable integrity and fine training. They can be trusted to 
exercise their functions with sound judgment, and always with the desire 


that the record be as complete as possible. 

With regard to the questions of detail presented to the Committee by 
Dr. Noble, the Committee believes (1) that an index is highly desirable. 
(2) It should be sufficient to identify individuals at the foot of the first 
page, duly indexed, on which their names appear. {One member believes 
a list of important figures in the front of the volume is desirable.| (3) 
It is the general view of the Committee that there should be a table of 


contents, and that documents should be classified by country or subject, 
and printed in chronological order within these classifications. (4) The 
Committee is unanimously opposed to ascription. One member of the 
Committee states the matter cogently: ‘‘It seems to me that ascription is 
likely to mean more caution and less frankness on the part of those who 
are asked for their views, who write memoranda, and who draft papers, 
telegrams, instructions, etc. The responsibility should be in no sense, as 
ascription tends to do, upon these officers, but must always be assumed 
by the higher political officer.’’ 

One final word: The problems involved in the Division are in no sense 
problems of personal competence or integrity. Nor can any system of 
publication be devised which will not involve the exercise of judgment and 
discretion on the part of the staff. The work which they have in charge 
is voluminous in extent, the delays in execution are closely connected with 
the heavy demands made upon the Division, with the cumbrousness of 
governmental machinery, and with the very real problem of clearance. 
These delays might conceivably be overcome, at least in part, by more 
generous appropriations; but clearance is and will continue to be a 
perennial problem. There is a genuine dilemma involving, on the one 
hand, the justified desire of the public to be informed, on the other, the 
necessity for maintaining confidential relationships with other govern- 
ments and protecting individuals or governments from needless offense. 
The public interest is, of course, the paramount consideration. But no 
formula exists by which this interest can be determined for all times and 
cases. Inevitably, discretion must rest with those responsible for publi- 
cation. That the Historical Division is and should be concerned with the 
publication of as full a record as is possible, taking into account all the 
factors in the equation, is the unanimous opinion of the Committee. 


THIRD HISPANO-LUSO-AMERICAN CONGRESS OF INTERNATIONAL LAW 
[In 1951 the first Hispano-Luso-American Congress took place at Madrid. 


‘here was also created the Hispano-Luso-American Institute of Interna- 


1See this writer’s note in 45 A.J.I.L. 777-778 (1951). 
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tional Law. It has its seat at Madrid; the outstanding Spanish interna- 
tional lawyer, Professor José de Yanguas Messia is its Director. Like the 
American Institute of International Law, founded in 1912 by James Brown 
Seott and Alejandro Alvarez, it has obviously the universal Institut de 


Droit International as model. 

The second Congress was held at Sao Paulo in 1953, the third in October, 
1957, in Quito, Ecuador. There the Statutes of the Institute were ap- 
proved. Two resolutions were adopted with regard to conflict of laws: (1) 
the law governing the formalities and substantive requirements of mar- 
riage; as that law the lex loci celebrationis was proposed, which also corre- 
sponds to American law, but with three exceptions: the reservation of 
‘*fraude a la loi,’’ marriages concluded before diplomatic or consular 
agents, and what the canon law calls ‘‘impedimenta dirimentia’’; the latter 
are governed by the personal law of each spouse, which in most of the 
countries concerned is the law of nationality, but in some the law of 
domicile; (2) the law which governs acts and occurrences on board an 
airplane in flight. This resolution is also conceived in terms of the quasi- 
universal treaty law. 

Three problems of international law were treated. First there is a draft 
treaty on the special legal status of nationals, pertaining to countries of 
the Hispano-Luso-American community. This is perfectly proper: for 
this treaty would create only particular international law, valid for the 
ratifying parties inter se. The resolution on state responsibility for dam- 
ages caused to foreigners contains, of course, the well-known political 
postulates of Latin America (non-intervention, equality as the maximum 
for aliens, narrow definition of denial of justice). The resolution on the 


‘‘dominio de las Naciones sobre el mar’’ is based on the so-called ‘‘ Prin- 


ciples of Mexico’’ of 1956 which are called ‘‘una expresién de la conciencia 


juridica americana.’’ We hardly understand how such a statement could 
have been made on October 12, 1957. The United States has protested in 
sharpest terms against the procedure and contents of these so-called 
‘principles’? and has stated in unequivocal terms: ‘‘Much of the Resolu- 
tion is contrary to international law.’’? 

The fourth Congress will be held from October 2 to 12, 1958, at Ciudad 
Trujillo, Dominican Republic. On its agenda are two problems of conflict 
of laws: personal and property relations between spouses, and interna- 
tional aerial criminal jurisdiction, as well as four problems of international 
law: revision of treaties; status, function and immunities of consular 
agents; immunities of diplomatic agents and—particularly interesting— 
the co-ordination of the United Nations system for the pacific settlement 
of international conflicts with that of the Organization of American States 


(Rapporteur Professor Eduardo Jiménez de Aréchaga. Uruguay). 
5 
Joser L. Kunz 


2 For a full exposé see this writer’s study: ‘‘Continental Shelf and International 
Law. Confusion and Abuse,’’ in 50 A.J.I.L. 828-853 (1956). 
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PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT 

The Institute of International Law has announced the subject for the 
Samuel Pufendorf Prize (1200 Swiss frances) to be awarded in 1960. The 
subject chosen is: ‘‘The Position of Third States with Regard to the 
European Coal and Steel Community.’’ 

The contest is open at anyone except members or associates, or former 
members or associates of the Institute. 

The essays submitted should be unpublished manuscripts of not less 
than 150 nor more than 500 pages, corresponding to a printed page of 
octavo format. Essays may be written in English, French, German, Italian 
or Spanish. They should be sent anonymously and in three copies. Each 
copy must be supplied with a double motto. The same mottoes should be 
inscribed on an envelope containing the surname, the Christian names, the 
date and the place of birth, the nationality and the address of the author. 
The essays must be in the hands of the Secretary General of the Institute 
of International Law (Professor Hans Wehberg, 1 avenue de la Grenade, 
Geneva, Switzerland) not later than December 31, 1959. 

The detailed rules of the competition will be found in the Annuaire de 
l'Institut de Droit international, Vol. 46 (1956), p. 491. 


ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law held its 52nd annual meet- 
ing at the Statler Hilton Hotel in Washington, D. C., April 24-26, 1958. 
The meeting was attended by approximately 300 persons. The general 
theme was ‘‘International Law and the Political Process.’’ The sessions 
began on Thursday afternoon, April 24, and concluded with the annual 
dinner on Saturday evening, April 26. An innovation in the form of the 
meeting was made this year in that the sessions on Friday, April 25, 
consisted of several simultaneous panel discussions. Three panel discus- 
sions took place in the morning of Friday and three others in the after- 
noon of that day. Full sessions were held on Thursday afternoon and 
evening, and Friday evening, with an informal reception for the members 
of the Society and their guests on Friday afternoon. All of the sessions 
concluded with a general discussion from the floor of the papers and 
comments of the panelists. 

The first session, beginning at 2:00 p.m. on Thursday, April 24, was de- 
voted to the subject of ‘‘The National Decision-Making Process and Inter- 
national Law.’’ The principal speakers were Professor John M. Howell 
of East Carolina College, and Mr. Walter S. Surrey of the D.C. Bar. Under 
the title of ‘‘Grassroots International Law,’’ Professor Howell discussed 
the hearings held throughout the country in 1954 and 1955 by a sub- 
committee of the Senate Foreign Relations Committee to ascertain public 
opinion on the question of revising the United Nations Charter. Mr. 
Walter S. Surrey, taking as his subject ‘‘The Legislative Process and 
International Law,’’ discussed the rdle of Congress in the development 


E. H. F. 
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and execution of United States foreign policy. Comments upon these two 
papers were provided by Dr. Alwyn V. Freeman, Deputy Representative 
of the International Atomic Energy Agency at United Nations Head- 
quarters, Dr. Charles G. Fenwick, Director, Department of International 
Law, of the Organization of American States, and Mr. Wesley W. Cook, 
Director, Upper South Region and Synthetic Yarn Division, Textile 
Workers’ Union of America, A.F.L.—C.1.0. 

On Thursday evening at 8:15 p.m., President Robert R. Wilson, in his 
address formally opening the 52nd annual meeting, discussed ‘“ Inter- 
national Law and Some Contemporary Problems.’’ The guest speaker of 
the evening was Sir Leslie Munro, Ambassador of New Zealand to the 
United States, and President of the 12th Session of the United Nations 
General Assembly. Sir Leslie discussed ‘‘Recent Developments in the 
Role of the General Assembly in the Maintenance of Peace.’ 

The general subject on Friday, April 25, was ‘‘Some Current Issues of 
U. S. Public Policy and International Law.’’ Beginning at 10:00 a.m., 
simultaneous panel discussions were held on the return of enemy-owned 
private property (Panel |), ‘‘Foreign Public Entities as Litigants in the 
U. 8S. Courts’’ (Panel II), and the Interhandel Case (Panel IIT). 

On the subject of return of enemy-owned property, Mr. William Harvey 
Reeves of the New York Bar, and Professor Kenneth S. Carlston of the 
University of Illinois Law School, spoke in favor of return. Mr. Victor 
C. Folsom of the New York Bar, and Mr. Robert B. Ely, III, of the Penn- 
sylvania Bar, argued against return. The remarks of the panelists were 
followed by a lively discussion from the floor. 

Various aspects of ‘‘ Foreign Public Entities as Litigants in U. 8S. Courts’’ 
were presented by Donald E. Claudy of the D. C. Bar, who discussed ‘‘ The 
Tate Letter and the National City Bank Case: Implications’’; Professor 
Alona E. Evans of Wellesley College, who spoke on the question ‘‘Should 
Sovereign Immunity be Governed by Reciprocity ?’’; and Miss Alice Ehren- 
feld of the Office of Legal Affairs, United Nations, who discussed ‘‘ United 
Nations Immunity Distinguished from Sovereign Immunity.’’ Mr. George 
S. Leonard, of the Civil Division of the Department of Justice, presented 
some observations on ‘‘The United States as a Litigant in Foreign Courts.”’ 

The principal speaker on the Interhandel Case was Mr. Malcolm 5S. 
Mason of the New York Bar, whose remarks were entitled ‘‘Some Inter- 
national Aspects of the General Aniline and Film Case.’’ The speaker 
supported the position of the United States in its dispute with Switzerland 
concerning the assets of Interhandel, now before the International Court 
of Justice, that the Court does not have jurisdiction over the dispute be- 
cause the matter involved is essentially within the domestic jurisdiction of 
the United States and has been reserved from the jurisdiction of the Court 
under the terms of the United States acceptance of the compulsory juris- 
diction clause. Contrary views were expressed by the panel of com- 
mentators, consisting of Professor Rosalind Branning of the University 
of Pittsburgh, Professor Herbert W. Briggs of Cornell University, Editor- 
in-Chief of this JourNaL, and Dr. Wallace McClure of the University of 
Virginia, and a lively debate ensued. 
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On Friday afternoon at 2:00 p.m. the general subject was ‘‘ Conflicting 
National Policies and Some Current International Problems.’’ Under this 
heading the following topics were discussed in separate panels: ‘‘ Legal 
Problems and the Political Situation in the Polar Areas’’ (Panel IV); 
‘* Jurisdiction over Members of Armed Forces Serving on Foreign Terri- 
tory’’ (Panel V); and ‘‘Legal Problems of International Private Enter- 


prise’’ (Panel VI). 

The principal speakers on the Polar areas were Professor Oscar Svarlien 
of the University of Florida, who discussed ‘‘The Legal Status of the 
Arctic,’’ and Mr. John Hanessian, Jr., U. 8S. National Committee, IGY 
1957-58, National Academy of Sciences, who spoke on ‘‘ Antarctica: Cur- 
rent National Interests and Legal Realities.’’ Comments were presented 
by Commander Paul W. Frazier, U.S.N., Chief of Staff to Rear Admiral 
George J. Dufek, U. S. Antarctic Projects Officer, Department of Defense, 
and Alan F. Neidle, of the Office of the Legal Adviser of the Department 
of State. 

Professor Richard Baxter of the Harvard Law School presented the 
principal address on the question of jurisdiction over members of the armed 
forces abroad, and took as his subject ‘‘Jurisdiction over Visiting Forces 
and the Development of International Law,’’ in which he discussed the 
criminal jurisdiction provisions of the NATO Status of Forces Agreement 
and related agreements. Comments from several points of view were 
provided by Mr. Vincent Evans, Legal Adviser, United Kingdom Delega- 
tion to the United Nations, Mr. Monroe Leigh, Assistant General Counsel 
(International Affairs), Department of Defense, Reverend Joseph M. Snee, 
S.J., Georgetown University Law Center, Mr. Fritz C. Menne, First Secre- 
tary and Legal Adviser, Embassy of the Federal Republic of Germany, and 
Dr. Urbano A. Zafra, Minister Counselor, Embassy of the Philippines. 
The subject matter of this panel also provoked spirited discussion. 

On the subject of ‘‘hegal Problems of International Private Enter- 
prise’’ the panelists were the Honorable James G. Fulton, of the Com- 
mittee on Foreign Affairs of the House of Representatives, Mr. Jorge 
Hazera, Alternate Representative of Costa Rica on the Council of the 
Organization of American States, Mr. Norman M. Littell of the D. C. Bar, 
and Professor Charles O. Galvin of Southern Methodist University Law 
School. Representative Fulton was unable to present his paper in person, 
but it was read by his Administrative Assistant, Mr. Allan Hutchison. 
Mr. Hazera spoke on ‘‘Latin America’s Capital Requirements.’’ Mr. 
Littell discussed ‘‘Encouragement and Obstruction to Private Investment 
in Foreign Investment Laws,’’ and Professor Galvin offered ‘‘Comments 
on the Oil and Gas Entrepreneur and Mineral Concessions in Latin 
America.’’ 

On Friday evening at 8:15 p.m. the general subject was ‘‘Recent Tech- 
nological Developments: Political and Legal Implications for the Inter- 
national Community.’’ Under this heading two papers were presented: 
one by Dr. Eugéne Pépin, Director of the Institute of International Air 
Law at McGill University, on ‘‘Space Penetration,’’ in which he discussed 
the legal problems related to the peaceful use of outer space, and one by 
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Mr. Bernhard G. Bechhoefer of the D. C. Bar, entitled ‘‘ Weapons Control,”’ 
discussing the international negotiations on disarmament and control of 
nuclear weapons. The two papers were followed by comments by Professor 
Oliver J. Lissitzyn of Columbia University, and Mr. Oscar Schachter, Di- 
rector of the General Legal Division of the United Nations Office of Legal 
Affairs. 

On Saturday evening, April 26, at 7:00 p.m., the annual dinner ¢on- 
cluding the sessions took place in the Federal Room of the Statler-Hilton. 
The speakers after dinner were the Honorable Loftus E. Becker, Legal 
Adviser of the Department of State, the Honorable Charles 8. Rhyne, 
President of the American Bar Association, and His Excellency Senor 
Don Ricardo M. Arias E., Ambassador of Panama to the United States and 
to the Organization of American States. Mr. Becker discussed ‘‘Some 
Political Problems of the Legal Adviser,’’ referring particularly to the 
Interhandel Case before the International Court of Justice, the Girard 
case regarding jurisdiction over members of the U. S. Armed Forces 
abroad, and the International Conference on the Law of Sea held in 
Geneva, Switzerland from February 4 to April 27, 1958. 

Mr. Rhyne spoke on ‘‘The Law’s Expansion in a Constricted World,”’ 
emphasizing the necessity for substituting law for force in international 
relations, and urging: (1) creation by the State Department of a section of 
experts whose sole function would be to concentrate on law as a program 
capable of creating a ‘‘break-through’’ to achieve and maintain peace; 
(2) intensified effort by the organized bar to achieve such a ‘‘break- 
through’’; (3) maintenance of international law as a required course 
in American law schools; (4) furtherance by all government agencies otf 
the use of law in all international contacts; (5) pressure upon the United 
Nations and other international agencies to bring law, legal procedures 
and legal methods to the forefront in all deliberations and to make more use 
of the International Court of Justice and its advisory jurisdiction; (6 
united efforts by the lawyers of America in urging removal by the United 
States of the present reservation to its acceptance of the compulsory 
jurisdiction of the International Court of Justice, so that such jurisdiction 
will apply to all international disputes in the future. 

Ambassador Arias in his remarks pointed out the efforts of Simon 
Bolivar to establish a continental organization for peace and co-operation, 
and outlined the Pan American movement which has culminated in the 
present Organization of American States. 

At the business meeting of the Society on Saturday morning, April 26, 
an informal report of the Committee on Study of Legal Problems of the 
United Nations was presented by Professor Louis B. Sohn, acting as 
chairman of the committee following the untimely death of Professor 
Clyde Eagleton, chairman of the committee, in January, 1958. The report 
discussed the domestic jurisdiction reservations to acceptance of the com- 
pulsory jurisdiction of the International Court of Justice and recom- 
mended that the United States withdraw its reservation. 

The report of the Committee on Publications of the Department of 
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State and the United Nations was presented by Mr. Denys P. Myers, 
Chairman of the Committee, and after discussion the following resolution 


was adopted by the Society: 


RESOLUTION ON DEPARTMENT OF STATE AND 
UNITED NATIONS PUBLICATIONS 


Whereas, The members of the American Society of International 
Law in their several capacities as students, publicists, teachers and 
practitioners require an accurate knowledge of foreign relations as 
professional men and women and as citizens; and 

Whereas, Such accurate knowledge is available only as the Depart- 
ment of State of the United States and such institutions as the United 
Nations provide the records of their action through the publications 
they issue ; therefore, 

Be It Resolved by the American Society of International Law: 

1. That the Society welcomes the publication of American Foreign 
Policy, 1950-1955: Basic Documents, and urges that present plans to 
continue the series annually be made a permanent policy of the De- 
partment of State; 

2. That the full record of our diplomacy, as represented by the 
‘‘Foreign Relations’’ series, be made available to the publie as soon 
as possible, in accordance with the principles of ‘‘ historical objectivity ”’ 
as laid down in Regulation 045 of March 26, 1925, amended on 
October 31, 1955. It appears that problems of clearance are at present 
a serious obstacle to the publication and release of many volumes 
that are compiled. The Society urges the Department of State and 
other interested agencies, within the limits of national security, to 
follow a liberal policy of clearing the diplomatic papers in these vol- 
umes as expeditiously as possible, with a view to providing our public 
with the maximum possible information and thus promoting wide- 
spread understanding of our foreign policy in this critical era; 

3. That in preparing a further Digest of International Law the 
high standard of scholarship established in the Moore Digest of 1906 
should be the criterion, and that the Department of State might use- 
fully appoint a professional advisory committee with that end in view. 
The Society notes with satisfaction the progress made in assembling 
material and requests the Secretary of State to provide adequate 
personnel and funds for its immediate completion and publication of 
the new Digest ; 

4. That the Society again urges that provision be made for the 
resumption of compiling data and for publication of the indispensable 
United States Treaty Developments; 

®. That the Society congratulates the United Nations Secretariat 
upon its notable progress in publishing the Treaty Series and notes 
that the program calls for publication of registered material within 
a year of its receipt, an aim to be realized in 1959; 

6. That the Society deplores the delay in making promptly available 
the invaluable supplements to the Repertory of the Practice of the 
United Nations Organs; 

7. That the Society welcomes the project to publish the judgments 
of the United Nations Administrative Tribunal, a volume which should 
take full cognizance of the prior League of Nations decisions in the 
same field: 

8. That publication of the records initiated by the International 
Law Commission meets a real need, which should be further met by 
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publication of records of international conferences on both public and 
private international law held under the auspices of the United 
Nations ; 

9. That the Society does not understand that resolution 1203 (XII 
calling for reduction of ‘‘documentation’’ by 25% applies in principle 
to United Nations records. 

Upon the recommendation of the Committee on the Hudson Medal, the 
Society voted to award the medal in 1959 to Lord MeNair for his outstand- 
ing achievements and contributions in the field of international law. The 
award will be conferred at the annual meeting of the Society next April. 

The following officers were elected for the coming year: 

Honorary President: The Honorable John Foster Dulles 

President: Professor Myres 8S. McDougal 

Vice Presidents: Professor Herbert W. Briggs, Mr. Herman Phleger, 
and Mr. Edgar Turlington. 

The present Honorary Vice Presidents were re-elected, with the ad- 
dition of Professor Robert R. Wilson, outgoing President of the Society. 

Professor Brunson MacChesney was elected to the Executive Council 
to serve until 1960, filling a vacancy, and the following were elected to 
serve until 1961: Miss Ruth Bacon of the Department of State; Pro- 
fessor David R. Deener, Duke University ; Professor Wolfgang Friedmann, 
Columbia University; Professor J. Eugene Harley, University of Southern 
California; Professor Sherman 8. Hayden, Clark University; Mr. Charles 
S. Rhyne, President, American Bar Association; Professor William G. 
Rice, Wisconsin University Law School; and Mr. I. N. P. Stokes of the 
New York Bar. 

The Committee on Nominations for the coming year was elected as 
follows: Professor Kenneth 8. Carlston, Chairman; Dr. Martin Domke, Mr 
Harry LeRoy Jones, Professor Louis B. Sohn, and Miss Marjory Whiteman 

The Executive Council of the Society at its meeting on April 26, 1958, 
elected the following officers: Honorable Edward Dumbauld, Secretary ; Mr. 
Edward L. Merrigan, Treasurer; and appointed Miss Eleanor H. Finch, 
Executive Secretary and Secretary of the Board of Editors of the JourNat. 
and Mr. Denys P. Myers, Assistant Treasurer. 

The Board of Editors was re-elected for the coming year, and three new 
members were added: Professors R. R. Baxter and Louis B. Sohn, of Har- 
vard Law School, and Mr. James Nevins Hyde of the New York Bar. 
Professors Pitman B. Potter and John B. Whitton, and Mr. Edgar Turling- 
ton, previously active members of the Board, were elected Honorary Editors 
ELEANoR H. F incu 
Executive Secretary 


4 


JUDICIAL DECISIONS * 
By Brunson MacCHESNEY 
Of the Board of Editors 


Tax treaties—liberal construction—tar on U. 8. trustee for United 


Kingdom beneficiaries 


AMERICAN TrRusT COMPANY v. SMytTH. 247 F.2d 149. 
U.S. Ct. A., 9th Cireuit, July 8, 1957. Orr, Ct.J. 


Plaintiff, as testamentary trustee, sued to recover capital gains tax paid 
under protest. All the beneficiaries of the trust were residents of the 
United Kingdom and not engaged in trade or business in the United States. 
They were not, however, entitled to current income under the trust. De- 
fendant claimed on the basis of U. S. tax law that the plaintiff was taxable 
on the capital gain made in 1946. Construing Article XIV of the 1945 
Convention between the United States of America and the United King- 
dom, the lower court found for defendant. 141 F.Supp. 414 (U. 8S. Dist. 
Ct., N.D., Calif. 8.D., June 4, 1946, Carter, D.J.), noted in 51 A.J.I.L. 
123 (1957). Reversing the decision below, the court held* in part: 


. . . The problem for solution is: was the capital gain here involved 
exempt from United States income tax by virtue of Article XIV of 
Income Tax Convention between the United States and the United 
Kingdom of Great Britain and Northern Ireland, signed April 16, 
1945, effective January 1, 1945, 60 Stat. 1377, hereafter the ‘‘Treaty.’’ 

Article XIV of the Treaty provided: 

‘*A resident of the United Kingdom not engaged in trade or 
business in the United States shall be exempt from United States 
tax on gains from the sale or exchange of capital assets.”’ 

It is agreed that the beneficiaries were not engaged in trade or 
business in the United States during 1946. 

§ 22(b) (7), Internal Revenue Code of 1939, 26 U.S.C.A. § 22(b) 
(7), provided : 

‘*(b) Exclusions from gross income. The following items shall 
not be included in gross income and shall be exempt from taxation 
under this chapter: * * * 

‘*(7) Income exempt under treaty. Income of any kind, to the 
extent required by any treaty obligation of the United States.’’ 

The following Treasury Regulation was in force and effect in 1946: 

**See. 7.519 Exemption from, or reduction in rate of, United 
States Tax in the Case of Dividends, Interest, Royalties, Natural 
Resource Royalties, and Real Property Rentals. 


* * * * * 


Beneficiaries of an estate or trust.—A non-resident alien who 
is a resident of the United Kingdom and who is a beneficiary of 


"The assistance of Hardy C. Dillard of the Board of Editors on the Commonwealth 
cases is gratefully acknowledged. 1 Footnotes omitted. 
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a domestic estate or trust shall be entitled to the exemption, or 
reduction in the rate of tax, as the case may be provided in 
Articles VI, VII, VIII, 1X, and XIV of the convention with 
respect to dividends, interest, royalties, natural resource royalties, 
rentals from real property, and capital gains to the extent such 
item or items are included in his distributive share of income of 
such estate or trust if he is taxable in the United Kingdom on 
such income and is not engaged in trade or business in the United 
States through a permanent establishment. * * *’’ (Italics sup- 
plied.) 

The Government contends that while the Treaty exempts the capital 
gains tax on the distributive share of the British beneficiaries, it does 
not extend the exemption to the trust which, it is urged, is a separate 
taxable entity under the Internal Revenue Code. The Government’s 
argument is bottomed upon the theory that the capital gain resulting 
from the sale of trust property was not income of the beneficiaries 
and remaindermen of the trust, but was income taxable to the trustee. 
In an attempt to sustain this theory, resort is had to the domestic 
scheme of taxation in the United States where a trust is conceded to 
be a distinct taxable entity, subject to taxation upon income which is 
not currently distributable to the beneficiaries. 

Appellant concedes that were it not for the Treaty provision, this 
argument might be entirely proper, but insists that Article XIV of the 
Treaty controls and by its terms exempts not only the tax on the 
capital gain upon the British beneficiaries, but also the tax upon the 
trust retaining the gain, notwithstanding absence of a current distri- 
bution. 

We conceive the purpose of the Treaty to have been full reciprocity 
and equality of tax treatment between nationals of the United States 
and the United Kingdom. Such being the case, this purpose requires 
a broad construction of Article XIV, so as to relieve the British 
beneficiaries from the burden of the capital gains tax to the same 
extent, in a given situation, as a United States beneficiary would be in 
a similar position in the United Kingdom. 

A broad, equitable purpose of the Treaty to exempt capital gains 
from taxation when a United Kingdom resident would otherwise 
sustain the burden of the tax directly or indirectly should be given 
effect without regard to our domestic scheme of taxation, in which the 
interposition of a bare legal title in the trustee is considered a separate 
taxable entity. A treaty, being a compact between two sovereigns, 
must be construed broadly to accomplish the intent of the contracting 
parties. Such an intent is not consonant with the Government’s po- 
sition in this case. 

{Quotations from Hauenstein v. Lynham, 100 U.S. 483, and Factor 
v. Laubenheimer, 290 U. 8S. 276, omitted. | 

This is also true as to the Income Tax Convention, its purpose being 
to secure reciprocity and equality of tax treatment between the 
nationals of the two contracting parties. The Income Tax Convention 
between the United States and the United Kingdom has the status of 
a treaty, and consequently, is ‘‘the supreme Law of the Land.’’ U. S$. 
Const. art. VI, el. 2. 

In construing the terms of the Treaty, we are constrained to look 
‘‘within the four corners of the Treaty’’ keeping in mind the purpose 
of the contracting parties. Any resort to domestic law must be de- 
rived from the express terms of the Treaty itself. Article I1(3) of 
the Treaty provides: 
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‘*In the application of the provisions of the present Convention 
by one of the Contracting Parties any term not otherwise defined 
shall, unless the context otherwise requires, have the meaning 
which it has under the laws of that Contracting Party relating 
to the taxes which are the subject of the present Convention.”’ 

The precise provisions of Article XIV, viz: ‘‘resident of the United 
Kingdom’’ is specifically defined by the Treaty; ‘‘gains from the sale 
or exchange of capital assets’’ has a special meaning derived from both 
statute and judicial decision in United States tax law. But ‘‘exempt’’ 
is nowhere defined in the Treaty, nor im the Internal Revenue Code 
of 1939. Therefore, we are required to construe the term ‘‘exempt’’ 
in accordance with what we believe to be the intent of the contracting 
parties, in order to achieve reciprocity between similarly situated 
United States and United Kingdom taxpayers. 

We think ‘‘exempt’’ was employed in its broadest meaning, sig- 
nifying a release from economic burden. If the capital gains tax is 
imposed on the trust in the instant case, the United Kingdom bene- 
ficiaries and remaindermen are burdened economically with the United 
States tax, as it diminishes both their respective incomes and corpus 
distributions. 

We are not persuaded that the contracting parties intended such 
an economic burden be placed on United Kingdom taxpayers, when in 
a similar situation a United States income beneficiary or remainderman 
would not have a similar burden arising from United Kingdom taxa- 
tion. 

A study of the Articles of the Convention indicates an attempt to 
achieve a thoroughgoing reciprocity between the two nations’ tax- 
payers in similar situations. Upon its face Article XIV does not 
portray any concession by the United Kingdom. The policy of reci- 
procity is apparent, however, when it is realized that the United 
Kingdom does not impose an income tax upon capital gains; it is 
obvious there was no occasion for any express concession on this point 
by it. 

The exemption found in Article XIV is not solely limited to a 
United Kingdom resident who would report and pay the tax. An 
analogous situation occurs when a United Kingdom resident holding 
legal title to a capital asset located in the United States sells it at a 
gain; in such a situation there is no question but that he would be 
exempt under Article XIV. Then, if the broad and overriding intent 
of the contracting parties to achieve reciprocity is to be given effect, 
how can a distinction reasonably be made where the United Kingdom 
resident has equitable ownership? 

The Government’s contention that the trust is a separate taxable 
entity under domestic law and hence not a resident of the United 
Kingdom, is rather finely drawn and entirely overlooks the evident 
purpose of the Treaty. The phrase ‘‘A resident of the United King- 
dom’’ found in Article XIV, and defined in Article II(1) (g), does 
not refer to concepts of tax entities under American domestic tax law. 
The relevant concept is the economic burden upon the individual tax- 
payer, and the chief purpose of the Treaty is relief from the economic 
burden of double taxation. The Proclamation preceding the Treaty, 
which reads: 

‘*Desiring to conclude a Convention for the avoidance of double 
taxation and the prevention of fiscal evasion with respect to taxes 
on income, * * *”’ 

sustains our conclusion. 
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Article XIV exempted the tax upon the capital gain to the trust. 
The intervention of a trust and trustee having legal title did not 
contradict the pattern of reciprocal taxation and impose an unin- 
tended economic burden. 

The fact that the Income Tax Convention between the United States 


‘ 


and the United Kingdom does not contain a ‘‘savings clause’’ found 
in sixteen of twenty Tax Conventions negotiated by the United States 
is significant. Treaties containing the usual ‘‘savings clause’’ were 
negotiated both before and after the United Kingdom Treaty. The 
purpose of the ‘‘savings clause,’’ as we read it, was to make plain that 
the United States reserved the right to include all items of income 
taxable under its revenue laws. Hence, were we here dealing with 
a treaty containing a savings clause, a different result might possibly) 
be reached. Thus, it seems that the savings clause was incorporated 
into certain treaties with the express purpose of limiting exemptions 
Its omission from the United Kingdom Treaty is further evidence o/ 
a purpose to exempt completely income from capital gains belonging 
to residents of the United Kingdom, regardless of where lodged be- 
tween the time of receipt and distribution. 


Trading with the Enemy Act—1951 Joint Resolution of Congress 
terminating war with Germany—standing to sue 


FARBENFABRIKEN Bayer, A.G. v. STERLING Drug, INc. 251 F.2d 300. 
U. S. Ct. A., 3rd Circuit, Jan. 2, 1958. Biggs, C.J. Certiorari de- 
nied May 19, 1955. 


Plaintiff, a German corporation, brought action against defendant 
American corporation for alleged breach of contract occurring in 1941, or 
shortly thereafter, and prior to January 1, 1947. The claims on which 
action was brought were subject to seizure and vesting under the Trading 
with the Enemy Act of 1917.' Defendant’s answer alleged as an af- 
firmative defense the express limitation in House Joint Resolution No. 289, 
approved October 19, 1951.2 In the District Court, the defendant's 
motion for judgment was denied and the action dismissed without prejudice. 
148 F.Supp. 733 (U. S. Dist. Ct., D. N.J., Feb. 5, 1957. W. F. Smith, 
D.J.), digested in 51 A.J.I.L. 639 (1957). In reversing the judgment 
below, the court said in part: ® 


The plaintiff, Farbenfabriken Bayer A. G. (Farben), a corpora- 
tion organized under the laws of the Federal Republic of West Ger- 
many, a former enemy alien within the meaning of Section 2(a) of 
the Trading with the Enemy Act, 50 U.S.C.A., App. § 2(a), seeks an 
accounting and other relief against Sterling Drug, Ine. (Sterling), 
basing its claims on alleged breaches of a cartel agreement, occurring 
in 1941 or soon thereafter. These claims, choses-in-action, constitute 
‘‘property’’ within the meaning of the Act, Propper v. Clark, 337 
U. S. 472, 480 (1949), and were not seized by the Alien Property 
Custodian though subject to seizure and vesting under Section 5(b), 
50 U.S.C.A. App. §5(b). Sterling contends that Farben has no right 
to ‘‘institute or maintain’’ its action, in view of the limitation or 


150 U.S.C.A., Appendix, §1 et seq. 
265 Stat. 451, 46 A.J.I.L. Supp. 13 (1952). 
8 Footnotes omitted. 
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reservation contained in Joint Resolution No. 289, 65 Stat. 451, ap- 
proved October 19, 1951, 50 U.S.C.A. App. XX. Sterling moved for 
judgment on the pleadings under Rule 12(¢) and for summary judg- 
ment under Rule 56(b), Fed. R. Civ. Proe., 28 U.S.C. The Court 
below agreed with Sterling that Farben could not maintain its suit 
but did not coneur in Sterling’s view that it was entitled to a judgment 
on the merits under the rules cited and therefore dismissed the 
action without prejudice to Farben to institute and maintain a 
new action when the disqualification deemed by the court to have 
been imposed by Executive Order No. 8389, April 10, 1940, 5 Fed. 
Reg. 1400 as amended, Executive Order No. 8785, June 14, 1941, 6 
Fed. Reg. 2897, pursuant to Section 5(b) of the Act has been removed. 
See 148 F. Supp. 733 (1957). 

Following the enactment of the Joint Resolution President 
Truman on October 24, 1951 proclaimed a termination of the state of 
war with Germany. Proce. 2950, 16 F. R. (Oct.), p. 10,915. 

Farben has advanced several theories under any one of which it 
asserts that it is entitled to maintain the present action. We will 
diseuss its principal contention only for we deem it to be dispositive 
of the appeal. Put briefly, Farben’s principal argument is that the 
Joint Resolution and the Presidential Proclamation gives it locus 
standi in the court below and entitles it to maintain the suit even 
if it be the fact that its property under the Joint Resolution still 
remained subject to vesting and seizure. Sterling asserts that the 
‘*status’’ of the property under the Joint Resolution remains the same 
as when Farben was an enemy alien and since as an enemy alien it 
was unable to maintain a suit in our courts, it cannot do so now. 
We cannot agree. 

Our primer in resolving the controversy is, of course, the Trading 
with the Enemy Act, as amended. We need not discuss the pro- 
visions of the Act at length for its purposes and its application are 
too well known. It is sufficient to state here that it authorized the 
President to sequester or seize property of enemy governments or 
enemy aliens inter alia, as defined by Section 2, to the end that the 
United States might successfully prosecute all objects of war. United 
States v. Chemical Foundation, 272 U. S. 1 (1926); Koehler v. 
Clark, 170 F. 2d 779 (9 Cir. 1942). See Dulles, The Vesting Powers 
of the Alien Property Custodian, 28 Cornell L.Q. 245 (1943). See 
also the First War Powers Act, 55 Stat. 839 (1941), 50 U.S.C.A. 
App. Title III, amending Section 5(b) of the Trading with the Enemy 
Act. It is agreed that Farben was an enemy alien. It is also agreed 
that the property, the choses-in-action, which are the subject of this 
suit were never seized. 

Nothing in the Act prohibits an enemy alien from maintaining 
a suit in our courts. In respect to the bringing of suits Section 7(b) 
of the Act provides in pertinent part: ‘‘Nothing in this Act shall be 
deemed to authorize the prosecution of any suit or action at law or 
in equity in any court within the United States by an enemy or ally 
of an enemy prior to the end of the war... .’’ In short Congress 
in respect to an enemy maintaining a suit within the United States 
was content to rely on decisional or common law. The early rule of 
law, sometimes referred to very generally as ‘‘the common law rule,’’ 
that the King’s subjects had a duty to plunder the King’s enemies, 
subsequently modified to a prohibition, personal to an enemy, that 
qua enemy he could not maintain a suit, discussed in Petition of Bern- 
heimer, 130 F. 2d 396 (3 Cir. 1942), has been so altered that the 
Supreme Court has stated that ‘‘the sole objection to giving judgment 
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for an alien goes only so far as it would give aid or comfort to the 
other side.”” Ex Parte Kawato, 317 U. 8. 69 (1942), quoting in part 
from Berge-Forbes Co. v. Heve, 251 U. 8S. 323. 

We are somewhat troubled by the statement in Kawato that ‘‘Sec- 
tion 7 bars from the courts only an ‘enemy or ally of an enemy,’ ”’ 
317 U.S. at p. 75, but we are of the opinion that a failure to authorize 
a suit is a bar to suit when the strict common law rule that an enemy 
cannot maintain ” suit in our courts is in effect, and that this is what 
the Supreme Court had in mind. Cf. Ex Parte Colonna, 314 U. S. 
210 (1942), wherein it was stated per curiam by the Supreme Court 
refusing leave to file a petition for writs of mandamus and prohibition 
to be issued to this court: ‘‘This provision [Section 7(b) | was inserted 
in the Act in the light of the principle, recognized by Congress and 
by this Court, that war suspends the right of enemy plaintiffs, to 
prosecute actions in our courts.’’ It follows that we must hold that 
though the property choses-in-action, was available to Farben prior 
to the declaration of war between the United States and Germany on 
December 11, 1941, 55 Stat. 796, upon the declaration of a state of war 
by Congress on that date, the right of Farben to institute suit was 
then suspended. The disability caused by the suspension was a per- 
sonal one as we have stated. It was not a substantive failure of the 
causes of action. They continued to exist but could not be sued upon 
in a court in the United States. 

On December 31, 1946, the President proclaimed the cessation of 
hostilities of World War II. See Proclamation 2950, supra. Then 
came the enactment of the Joint Resolution of October 19, 1951 with 
which we are concerned and Proclamation 2950 by the President 
followed it by four days. Whether or not Farben could have main- 
tained its suit during the period from December 31, 1946 to October 
19 or 21, 1951, is a question with which we need not concern ourselves 
for the suit at bar was commenced on September 28, 1955. 

We are of the opinion that Farben is entitled to maintain its suit. 
The purpose of the Joint Resolution and its proviso is made very 
clear by its legislative history. The Joint Resolution was enacted at 
the request of the President. The Senate Report, Sen. Rept. 892, 
82nd Cong., Ist Sess., Para. 8 (1951) refers to the Presidential 
message, quoting from it the reason for the President’s request. This 
was that it was necessary to retain control of German property 
already vested and possibly to vest other German property, even 
though the war had terminated. 

Congress intended to terminate the state of war so as to remove 
the disqualifications of German nationals as enemies but deemed it 
necessary to make certain that the President should retain the right 
to vest certain German property. The proviso of the Joint Resolu- 
tion was designed to effect this end; a result which was deemed to be 
in doubt ‘‘unless expressly provided for in new legislation.’’ The 
terms of the proviso were held to effect the result intended. Ladu 
& Co. v. Brownell, 220 F. 2d 468 (7 Cir. 1955). In brief it was the 
intention of Congress to effect peace between the Federal Republic 
of West Germany and German nationals and the United States and 
to restore the normal rights and relations ordinarily in effect between 
friendly peoples but to retain and obtain control of Germanic prop- 
erty in the United States under Section 5(b) of the Act where neces- 
sary. We have no doubt the legal effect of the Joint Resolution and 
the Proclamation engrafted on the Trading with the Enemy Act was 
to wipe out the suspension of the right of a German national to bring 
suit in the United States. 


528 
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The error of the court below lies, we believe, in its approach to the 
term ‘‘status’’ as employed in the Joint Resolution. While the court 
properly held that property of a former German enemy alien was 
subject to vesting and seizure at the will of the Executive, the primary 
concern of both the President and the Congress was with the power 
of the Executive to vest property and not with access to courts in the 
United States. The term ‘‘status’’ is properly used in respect to a 
relationship to property, viz., ownership of property or a right to 
possess property. The proviso deals with ownership in or a right 
to property. The right to bring a suit, to access to a court may not 
be described properly as a status. It is a general right of a pro- 
cedural, not of a substantive, character. One does not say that a 
plaintiff possesses the status to bring a suit. He either has a right 
to maintain a suit or he does not but his right of access to a court 
is a personal qualification and is not a status. 

We conclude therefore that Farben is entitled to maintain its suit 
and, if the nature of its causes of action and the evidence permit, to 
secure judgment in the court below. Beyond this the way is pointed 
out by Zittman v. McGrath, 341 U. 8S. 446, 449-552 (1951), which 
held that attachment levies against American holders of claims against 
German banks were not nullities though, of course, transfer of the 
funds could not be effected without a license. See Propper v. Clark, 
337 U. S. 472 (1949), Orvis v. Brownell, 345 U. S. 183 (1952), Mr. 
Justice Douglas’s dissenting opinion id. at p. 191, and Polish Relief 
v. Banca Nationale Rumaniei, 288 N.Y. 332, 43 N.E. 2d 345 (1942). 
In Zittman the claims had been vested in the Alien Property Custodian, 
while Farben’s claims have not been seized. Publie Cireular No. 31. 
8 C.F.R. § 511.331(d), throws light upon the problem confronting us. 
This explains the purpose of General Ruling No. 12, 8 C.F.R., 
§ 511.212, promulgated pursuant to Section 5(b) of the Trading with 
the Enemy Act. In pertinent part Section 511.212(d) states that the 
Treasury does not desire to interfere with litigation concerning enemy 
aliens ‘‘so long as it is clearly understood that judicial process 
cannot, without a license or other authorization from the Secretary of 
the Treasury, operate to transfer or create any interest in blocked 
property.’’ In so holding we assume arguendo that Farben’s claims 
are still blocked or frozen by Executive Order 8389 as amended by 
Executive Order 8785 and General Rule No. 12. We need go no 
further to dispose of the appeal at bar for Farben may not secure a 
judgment against Sterling. If Farben should secure a judgment 
against Sterling and then seek execution on the judgment, it will be 
necessary for the court below to determine whether General License 
No. 101, Section 511.101, 8 C.F.R. (Com. Supp.) has freed Farben’s 
claims then reduced to judgment. 


Taxation—interest in property in foreign government—use for public 
purpose 
Overseas Corp. v. St. Joun. 9 D.L.R. 2d 391. 
New Brunswick Sup. Ct., May 9, 1957. Bridges, Richard and Jones, 
JJ. 
Certain real and personal property in the possession of appellant was 
assessed for municipal taxes. Appellants had a contract with the United 
States to construct a series of radar installations extending from New- 
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foundland westward across Canada, as a part of a continental defense 
system known as the Pine Tree Line.* The contract provided that title to 
all property purchased by the contractor, for which the contractor was 
entitled to be reimbursed as a direct cost, should vest in the United States 
upon delivery by the vendor and title to all other property, the cost of 


which was reimbursable under the contract, should vest upon the com- 
mencement of its use in the performance of the contract. Furthermore, 
title to such property was not to be affected by affixation to any realty. 
Thereupon, the contractor leased property and built temporary office and 
radio facilities thereon. The construction was pursuant to the contact 
and the materials were procured on purchase order forms supplied by the 
United States. One building was occupied by U. S. Government officials. 
Appellant never used any of the buildings for any other contracts. 

On appeal, appellants were held properly taxable on their interest in 
the premises and the buildings because they had legal title as trustees 
of the United States Government. Though the buildings were constructed 
from materials the title to which had vested in the United States under the 
contract, the contract clause denying loss of title by affixation to realty 
was binding only between the parties and not as to the taxing authorities 
who were empowered under clause (h) of s. 1 of the Rates and Tazes Act 
to tax buildings affixed to the soil. However, the contractor acquired no 
proprietary rights in the personal property, as such property was wholly 
owned by the United States and was being used for publie or national 
purposes. Accordingly, it was immune from municipal taxation. 

Richard, J., for the court, found no analogy to Holroyd vy. Marshall 
(1862), 10 H.L.C. 191, 11 E.R. 999, as in the instant case the contractors 
did not acquire the personal property for their own account so as to have 
a beneficial interest, but solely for the account of the United States Gov- 
ernment. In regard to the exemption of the personal property, Richard, 
J., stated: 


Could the United States have been assessed for such personal 
property? Could the United States as owners have claimed immunity 
from taxation? The criterion is whether such personal property was 
owned and being used in Canada by the United States, a foreign 
power, for public or national purposes. There cannot be very much 
doubt that the chain of outposts across the northern part of Canada 
was for the national defence of the whole of America. The evidence 
is to the effect that the goods warehoused in Saint John were ma- 
terials and supplies destined to the construction of such defences. 
That they were in the possession of either Fraser-Brace or Drake- 
Merritt contractors for the construction of such defences is to my 
mind immaterial. As such contractors, they were the mere agents 
of the United States and their role was in no way different than had 
such goods been in the possession of the army personnel of the United 
States and no doubt some of this property, such as motor vehicles 
and office equipment was used by such personnel, part of the build- 
ings being used by them. By the same token I cannot draw any 
distinction between materials which went directly into the construc- 


*This line is not to be confused with the DEW Line which is nearer the Arctic 
(DEW designates Distant Early Warning).—Eb. 
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tion of these defence outposts, and the other personal property such 
as office and radio equipment as well as motor vehicles which were 
as necessary as machinery for the carrying out of the works which 
were being done. This personal property was neither for the con- 
venience nor for the personal benefit of the contractors and if same 
was far removed from the site of the actual construction, geographical 
conditions made it necessary that such property be kept in a depot 
such as was maintained in New Brunswick. 

When does a foreign Sovereign possess immunity from suit or 
legal proceedings in a foreign country? What is the basis for such 
immunity and why, and where is such immunity recognized? The 
circumstances under which the principle has been applied are set 
out in Baccus S.R.L. v. Servicio Nacional del Trigo, {1956| 3 All 
E.R. 715... This case, not exactly in point with the present matter, 
nevertheless illustrates the situations and conditions where immunity 
from legal process has been invoked by a foreign Sovereign and 
where, notwithstanding that it might appear such immunity may have 
been waived or lost, yet the principle has been applied because the 
foreign Sovereign is the only one who can forego such immunity. 
(p. 413.) 


Bridges, J., dissenting with respect to granting immunity to the personal 


property, stated: 


It was not being used by the United States Government for public or 
national purposes but by Fraser-Brace in the performance of its 
contract. To hold the personal property exempt on the ground of 
sovereign immunity would I think be too great an extension of the 
doctrine. In the cases in which it has been held to apply, the prop- 
erty has, I think, been under the control or in the possession of the 
foreign state or a Department thereof which it was not when the 
assessments in question were made. (p. 399.) 


The refusal of the court to extend immunity to the real property was 


based by Richard, J., on a title analysis, since the evidence indicated that 


title was vested in appellants (pp. 406, 407). 


Bridges, J., after discussing a number of familiar cases, indicated that 


in his opinion the realty was not destined to the public use of the United 


States Government, nor was it being used for substantially national or 


public purposes of the United States. Any other buildings suitably located 


could have served the purpose, and once vacated the buildings were put 


to no use by the United States Government. They were, in fact, turned 


over to Crown Assets Corp. of Canada (pp. 398-399). 


Aliens—detention by immigration officials at airport—Aliens Order, 
1953 interpreted—false imprisonment—damages 


KUCHENMEISTER v. Home Orrice AND ANOTHER. [1958] 1 All E.R. 
485. 
Queen’s Bench Div., Jan. 27, 28, 29, 1958. Barry, J. 


Plaintiff was a German citizen living in Dublin. During World War II 


he had been interned in England and upon his release was listed as one 


‘This ease is noted in 51 A.J.I.L. 427 (1957). Appeal to the House of Lords 


is pending. 
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whom immigration authorities were to refuse leave to land in England. 
In April, 1955, plaintiff decided to visit the Hanover Trade Fair and for 
this purpose booked air passage via K.L.M. from Dublin to Amsterdam 
On his return flight, he was informed that his plane would land at London 
Airport where through passengers to Dublin would be transferred to Aer 
Lingus. The London Airport is in two sections—northern and central 
separated by a distance of approximately one mile with no _ physical 
controls preventing egress from the perimeter of the airport. Prior to 
embarking at Amsterdam, plaintiff had been told that no English visa 
would be required ; furthermore, landing cards were not issued to through 
passengers to Eire upon landing at the London Airport. The K.L.M. 
plane landed at the London Airport (northern section) at 6 p.m. on 
April 27; the flight to Dublin was to leave at 8:45 p.m. (central section 
the same evening. Plaintiff missed this flight because he was detained by 
immigration officials in the northern section of the airport for approxi- 
mately two and a half hours while checking on his status. The Aliens 
Restriction Act of 1914, as amended in 1919, conferred on the Crown power 
to impose various restrictions on aliens. The Aliens Order 1953, made 
pursuant to this authority, provided in Article 1 that landing in the 
United Kingdom should not be effected except with the leave of an immi- 
gration officer. An exception was contained in Article 2 covering tem- 
porary landings. Article 2 (1) (b), on which plaintiff rested his case, 
provided that leave to land shall not be required: 


(b) in the case of an alien who lands from an aircraft at an 
approved port for the purpose only of embarkation in an aircraft at 
the same port, and remains throughout the period between his landing 
and embarkation, within such premises or limits as may be approved 
for the purpose by an immigration officer. 


Paragraph (2) of Article 2 further provided, however, that: 


Notwithstanding anything in para. (1) of this article, an immigra- 
tion officer may at anytime—(a) give notice to an alien who is for 
the time being on board a ship or aircraft prohibiting him from land- 
ing without leave thereunder; or (b) grant or refuse leave to land 
to an alien who is within the United Kingdom after landing without 
leave thereunder; and thereupon the said para. (1) (of art. 2) shall 
cease to apply to the alien. 

In an action for false imprisonment, the court held that plaintiff’s de- 
tention was illegal because, although Article 2 (1) (b) conferred a certain 
discretion on immigration officials as to the premises on which aliens might 
remain, it could not be exercised so as to frustrate the purpose of paragraph 
(b), which allowed aliens to land without leave for purposes of embarking 
on another aircraft. Furthermore, if the immigration authorities appre- 
hended danger in allowing the alien to land, their remedy was to refuse 
leave to land under Article 2 (2) which had not been done. 

The court stated: 


I have indicated that no express powers of detention are conferred 
under art. 2 (1) (b). Counsel for the plaintiff has rightly conceded 
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that immigration officials would be entitled to a reasonable time in 
which to satisfy themselves that the alien who arrived at the approved 
port really did intend to embark in an aircraft at the same port. If 
the immigration authorities’ inquiries had been confined to that ques- 
tion and they had been completed within a reasonable time, the 
plaintiff would have raised no complaint: certainly counsel disclaims 
any suggestion that he would raise any complaint on the plaintiff’s 
behalf. * * * Whatever view one takes of this case, on the interpreta- 
tion of the law which I now adopt, I cannot see that this delay of nearly 
two-and-a-half hours could possibly be regarded as reasonable. If I 
am wrong as to my view of the law, then of course no question as to 
reasonable time arises, because the plaintiff has never been unlawfully 
detained. On the law as I understand it, therefore, the plaintiff is 
entitled to recover damages. (p. 493.) 


On the question of damages the court stated: 


The plaintiff does not ask for an extravagant figure, but, on the 
other hand, it would be quite wrong for the court to award a con- 
temptuous figure. No pecuniary damage has been suffered, but the 
very precious right of liberty, which is a right available to everyone 
who ean for the time being be regarded as a subject by local allegiance 
of Her Majesty, is one which must be protected. Doing the best I 
ean, I think that a fair figure which will vindicate the plaintiff’s 
rights without amounting to a vindictive award would be a sum of 
£150. I need hardly say that I should have felt fully entitled to 
increase that amount to a very great extent if there had been any 
suggestion here that the plaintiff was being ill-treated by any of the 
officials concerned. I am quite satisfied that all the officials genuinely 
considered that they were doing the best possible thing in difficult 
circumstances, and in my judgment no blame of any kind rests on 
them. (p. 493.) 


Ne ITES 


Jones Act—Workmen’s Compensation injury to pile driver 


Admiralty 


working on ‘‘Texas Tower’’—fact question of being a ‘‘seaman’’ 


for jury 


The decision below, noted in 52 A.J.I.L. 135 (1958), holding plaintiff 
not to be a ‘‘seaman’’ under the Jones Act,’ was reversed, Per Curiam, 
on the ground that the evidence presented a basis for a jury finding that 
plaintiff was ‘‘a member of a crew.’’ The Court agreed with the Court 
of Appeals that the Defense Bases Act? did not provide the exclusive 
remedy. Justice Frankfurter thought certiorari should not have been 
granted. Justices Harlan and Whittaker dissented on the jury question. 
Grimes v. Raymond Concrete Pile Company, 356 U. S. 252 (Sup. Ct., 
April 7, 1958, Per Curiam.). 

Sovereign immunity—procedure for claiming—Trading with the 
Enemy Act 


Plaintiff sought to attach fund vested in Alien Property Custodian as 
incident of a suit against the Italian Government for legal services. Pur- 


146 U.S.C.A. § 688. 242 U.S.C.A. § § 1651, 1654. 


534 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [| Vol. 52 


suant to a Joint Resolution of Congress* authorizing return of property 
which belonged to the Italian Government or Italian nationals, the Attorney 
General had published notice of intent to return the fund under Section 
32 (f) of the Trading with the Enemy Act? which states in part: 

. the property or interest or proceeds specified shall be subject 
to attachment at the suit of any citizen or resident of the United 
States . . . in the same manner as property of the person to whom 
return is to be made. 

On appeal, it was held that there was no jurisdiction to attach the fund. 
Under § 32 (f), the property is treated as that of the returnee. Since the 
returnee is the Italian Government, the property is immune unless there 
was consent or waiver. Nothing in the Treaty of Peace* constituted 
consent or waiver to private suit. § 34 of the Act is made the exclusive 
remedy against vested funds. Immunity, therefore, applies in any other 
action. No official suggestion of immunity is required when there is no 
question of fact as to ownership of the property. Loomis v. Rogers, 
Attorney General, et al. (U. S. Ct. A., Dist. of Col., March 6, 1958, Per 
Curiam). 


Admiralty—conflict of laws—cargo damage—contract providing for 
dispute to be settled in foreign court and to be governed by foreign 
law—discretion to allow proceedings in England 


In The Fehmarn, [1957] 1 All E.R. 333 (Court of Appeal, December 
16 and 17, 1957, Lord Denning, Hodson and Morris L. JJ.), the decision 
of Willmer, J., in the Probate, Divorce and Admiralty Division was up- 
held and leave to appeal to the House of Lords was refused. The Court 
of Appeal upheld the jurisdiction of the Admiralty Court by virtue of the 
Administration of Justice Act, 1956s. 1 (1) (g). It further declared that 
the Court should not stay proceedings, since a stipulation that all dis- 
putes shall be judged by a foreign tribunal, while it is one to which the 
courts will normally give effect, is yet subject to the overriding principle 
that no one, by his private stipulation, can oust the English courts of 
jurisdiction in a matter that properly belongs to them. The dispute, 
which was between English cargo-owners and German shipowners, prop- 
erly belonged to the English court, since it was more closely connected 
with England than with Russia (the designated forum). Furthermore, 
the shipowners apparently did not object to the dispute being decided 
in England, but merely wished to avoid giving security demanded by the 
cargo-owners as a substitute for arresting the ship. 

The case in the lower court is noted in 52 A.J.I.L. 133 (1958). 


Admiralty jurisdiction—tort on shore 


In Castillo v. Argonaut Trading Agency, 156 F. Supp. 398 (U. 8. Dist. 
Ct., S.D.N.Y., May 17, 1957, Dimock, D.J.), it was held that not ‘‘ physical 


161 Stat. 784. 250 U.S.C.A. App., §§1-40 (1952). 
361 Stat. 1245; 42 A.J.LL. Supp. 47 (1948). 
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locality’’ but the nature and relation of acts to maritime concerns was 


determinative of admiralty jurisdiction in tort. 


Jurisdiction—admiralty—Jones Act 


Suit was filed under the Jones Act! and for unseaworthiness and main- 
tenance and eure on the civil side of the Federal court by plaintiff 
seaman of Danish nationality against Danish corporations, owners of 
ship of Danish registry on which plaintiff was injured in United States 
waters. It was held no claim was stated under the Jones Act and that, 
diversity being absent, other claims would be transferred to the admiralty 
side for discretionary disposition. Hansen v. A.S.D.S.8S.V. Endborg, 155 
F. Supp. 387 (U. S. Dist. Ct., S.D.N.Y., Oct. 9, 1957, Dawson, D.J. 
See also, Atencio S. v. The S.S. Ciudad de Bogota, 155 F. Supp. 590 (U.S. 
Dist. Ct., S.D.N.Y., Oet. 30, 1957, Edelstein, D.J.). 


Jurisdiction—admiralty—service of process—garnishment 


Suit was filed by a seaman against a Panamanian corporation. In 
personam service with foreign attachment was sought by serving attorneys 
for English underwriters, defendants in another pending suit in which 
the Panamanian corporation was plaintiff. On motion to set aside, it was 
held that the authority of attorneys was limited to the other suit so that 
English underwriters were not present, and service was not sufficient to 
secure jurisdiction over underwriters as garnishees. Monteiro v. Sociedad 
Mar. San Nicolas, 8S. A., 155 F. Supp. 382 (U. 8. Dist. Ct., S.D.N.Y., Oct. 
11, 1957, Dawson, D.J.). 


Constitutional law—right to fair trial—dismissal of Government suit 
for failure to issue passport valid for travel to Communist China 
and North Korea to interview witnesses 


Defendants were indicted for allegedly engaging in seditious activities 
during Korean War through publication of charges of United States ag- 
gression, waging of bacteriological warfare, blocking peace, and falsifying 
of casualties. Defendants sought to disprove through testimony of wit- 
nesses in Communist China and North Korea. The court held the in- 
dictment would be dismissed unless the United States validates passport 
of defense counsel for travel to Communist China and North Korea. 
United States v. Powell, 156 F.Supp. 526 (U. S. Dist. Ct., N.D.Calif., S.D., 
Nov. 1, 1957, Goodman, D.J.). 


Customs—most-favored-nation clause—General Agreement on Tariffs 
and Trade—Agricultural Adjustment Act 

Plaintiff, importer of tung oil from Paraguay, sought an injunction 

to prevent the Collector of Customs from refusing entry. One shipment 


had arrived but had not been entered and another shipment was en route 


146 U.S.C.A. § 688, 41 Stat. 1007. 
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when a Presidential Proclamation, pursuant to Section 22 of the Agricul- 
tural Adjustment Act? became effective on September 9, 1957. On April 
9, 1947, an International Trade Agreement? between the United States 
and Paraguay became effective. It contained most-favored-nation clauses 
with respect to customs duties and restrictions on imports. It contained 
also an escape clause permitting withdrawal of concessions in emergencies 
threatening serious injury to domestic producers. The United States, but 
not Paraguay, became a party on October 30, 1947, to the General Agree- 
ment on Tariffs and Trade,* Article XIII, subdiv. 3(b) of which provided 
an exception to quota proclamations for en route shipments. Plaintiff 
claimed Paraguay was entitled to this exception by virtue of the most- 
favored-nation clauses. The court held the language of the clause in 
question did not cover quotas. Furthermore, the Presidential Proclama- 
tion made no exception for en route shipments, and the Agricultural 
Adjustment Act, on which it was based, being later in time, would prevail 
over the agreement with Paraguay. C. Tennant Sons & Co. of New 
York v. Dill, 158 F.Supp. 63 (U. S. Dist. Ct., S.D.N.Y., Dee. 16, 1957, 
Levet, D.J.). 


Jurisdiction—civilian employee of armed forces abroad—Consti- 
tutionality of trial abroad under Code of Military Justice 


Civilian employee, who was attached to armed forces of the United 
States at a Moroccan base and was convicted by court-martial there of con- 
spiring to commit larceny, sought habeas corpus on the ground of denial 
of his Constitutional rights to indictment by a grand jury and trial by 
jury. The court held that administrative remedies did not need to be 
exhausted and that Article 2 (11) of the Uniform Code of Military Justice * 
as applied to a civilian employee attached to the armed forces abroad was 
Constitutional. United States v. McElroy, 158 F.Supp. 171 (U. S. Dist. 
Ct., Dist. of Col., Jan. 13, 1958, Holtzoff, D.J.). 


Probate—reciprocity as condition of inheritance under State law 


In review of probate proceedings of California decedent in which 
legatees residents in Soviet Union claimed defects, it was held that non- 
resident aliens cannot inherit or object to defects unless proof of reciprocity 
in rights of inheritance has been made. In Re Nersisian’s Estate, 318 
Pac. 2d 168 (Dist. Ct. of Appeal, 2d Dist., Div. 1, Calif., Nov. 27, 1957, 
Drapeau, protem.). 


Indian tribes—eminent domain—recogmzed title—standing to sue 


The decision in St. Regis Tribe of Mohawk Indians v. State, noted in 
51 A.J.I.L. 646 (1957), was reversed by the Appellate Division on the 
grounds that there was no showing of legal title in claimants and that the 


17 U.S.C.A. § 624. 261 Stat., Pt. 3, p. 2688 et seq. 
8 T.L.A.S., No. 1700. 410 U.S.C. § 802 (11). 
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claim had been released and discharged. St. Regis Tribe of Mohawk 
Indians v. State, 168 N.Y.S. 2d 894 (Sup. Ct., App. Div., 3d Dept., N.Y., 
Dee. 19, 1957, Bergan, J.). 


Estate taxes—power to enforce foreign revenue laws 


Decedent was United States citizen who died while resident and 
domiciled in England. United States estate taxes were paid. There was 
a deficit of $10,000 in funds available in England to pay British death 
duties assessed on assets in both countries. In a proceeding to settle ac- 
count and application for instructions with respect to making funds 
available to pay British death duties, the court held there was no power, 
in absence of reciprocal agreement, to enforce revenue laws of another 
jurisdiction, nor did comity impose such a duty. In Re McNeel’s Estate, 
170 N.Y.S. 2d 893 (Surrogate’s Court, N. Y. County, Dec. 20, 1957, Cox, S. 


Warsaw Convention—timeliness of claim 


Plaintiff brought action to recover for loss of part of cargo of monkeys 
shipped from India to Detroit via London and New York through con- 
necting carriers. It was held that the Warsaw Convention * applied; that 
| plaintiff, although not the consignee, was the real party in intent named 
in the air waybill and could sue; and that failure to file a damage claim 
within seven days as provided in the convention was ground for dismissal. 
Furthermore, even if the claim was treated as one for partial loss, it was 
too late. Parke, Davis and Co. v. British Overseas Airways Corp., 170 
N.Y.S. 2d 385 (City Court of New York, Jan. 30, 1958, Harold Baer, J.) 


Kingdom of Hawaii not a ‘‘foreign government’’ within statute pro- 
hibiting counterfeiting 


U. 8. v. 3,827 Coins, 144 F. Supp. 740 (U.S. Dist. Ct., D. Hawaii, Wiig, 
D.J.) so holding, noted in 51 A.J.I.L. 431 (1957), was affirmed sub nom. 
United States v. Gertz, 249 F.2d 662 (U.S. Ct. A., 9th Cir., Nov. 25, 1957, 
Hamley, Ct.J.). 


Passports—requirement of noa-Communist affidavit 


In Dayton v. Dulles, noted in 51 A.J.I.L. 645 (1957), and in Briehl v. 
Dulles and Kent v. Dulles, noted in 52 A.J.I.L. 345 (1958), certiorari has 
been granted. 78 S. Ct. 343 (1958) and ibid. 149 (1957), 355 U. S. 
911, 881. 


Habeas corpus—existence of ‘‘time of peace’’—applicability of mili- 
tary law to offense by soldier dishonorably discharged while military 
prisoner 

In Lee v. Madigan, noted in 52 A.J.I.L. 346 (1958), certiorari and leave 


to proceed in forma pauperis were granted. 356 U.S. 911 (1958). 


149 Stat. 3000 et seq. 
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AMERICAN CASES ON ENEMY PROPERTY 
AND TRADING WITH THE ENEMY 


Brownell v. Kaufman, 251 F.2d 374 (D.C. Cir., Nov. 21, 1957), order 
enjoining Attorney General from voting stock or recapitalization of corpo- 
ration vested under Act continued; De Wagenknecht v. Stinnes, 250 F.2d 
414 (D.C, Cir., Nov. 27, 1957), alien not presently entitled to sue, granted 
petition authorizing taking of elderly witness’ deposition; Rogers v. 
LaSalle Steel Co., 250 F.2d 607 (7th Cir., Dee. 9, 1957), 1951 Joint Resolu- 
tion authorized seizure of fund of royalties which, although accumulating 
after vesting, stemmed from contract rights held at vesting; Von Der 
Heydt v. Rogers, 251 F.2d 17 (D.C. Cir., Jan. 2, 1958), complaint dismissed 
by District Court because of failure to comply with order to produce 
documents and record, remanded for District Court to make findings; 
Farbenfabriken Bayer, A. G. v. Sterling Drug, 251 F.2d 300 (digested 
above, p. 526), German corporation’s right to sue American corporation 
merely suspended by declaration of war; Kammholz v. Allen, 155 F.Supp. 
511 (S.D.N.Y., Sept. 23, 1957), alien beneficiaries’ present interest in 
stock, which was to commence in enjoyment in the future, is subject to 
seizure ; Jacobs v. Brownell, 156 F.Supp. 401 (D.C., Oct. 10, 1957), action 
to enjoin sale of stock at public sale, or to give minority holders first 
purchase opportunity, failure to state cause of action; Dresler v. Greeff, 
168 N.Y.S. 2d 409 (Sup. Ct., Spee. Term, N.Y. County, Oct. 11, 1957 
1956 treaty with Germany removing from German nationals personal 
disability to sue does not allow accounting action on claim subject to 
vesting; City Bank Farmers Trust Co. v. Brownell, 168 N.Y.S. 2d 519 
Sup. Ct. Appellate Div., First Dept., Dee. 10, 1957), question whether 
effective vesting depended on presence in U. 8S. rendered moot, since it 


appeared trust corpus was in U.S. 


AMERICAN CASES ON NATIONALITY 


Citizenship—Conrad v. Dulles, 155 F.Supp. 542 (D. Puerto Rico, April 
1, 1957), national who took oath of allegiance under 1938 statute did not 
lose nationality or citizenship by 5 years’ residence in Dominican Re- 
public; Chin Kai Su v. Dulles, 157 F.Supp. 190 (E.D.N.Y., Dee. 23, 1957 
passport applicant failed to show by preponderance of credible evidence 
that he was citizen’s grandson; U. S. v. Meli, 158 F.Supp. 217 (E.D. Mich.. 
S. Div., Dee. 24, 1957), evidence failed to show fraudulent concealment of 
criminal record or filing of two prior naturalization petitions; Harake v. 
Dulles, 158 F.Supp. 413 (E.D. Mich., S.Div., Jan. 29, 1958), alien entering 
on temporary visitor’s visa was not ‘‘person within United States,’’ and 
could not sue for declaratory judgment. 

Deportation. Heikkinen vy. U. 8., 78 S.Ct. 299, 355 U.S. 2 
1958), evidence insufficient to support conviction for willful failure to de- 
part from U. S. and evidence insufficient to support conviction for willful 
failure to make timely application in good faith for necessary travel docu- 
ments ; Paris v. Murff, 78 S.Ct. 384, 355 U. S. 926 (Jan. 20, 1958), certiorari 


‘ 
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denied: Cruz-Sanchez v. Robinson, 249 F.2d 771 (9th Cir., June 15, 1957 
order, after review in habeas corpus proceeding, not entitled to re- 
view by declaratory judgment; Williams v. Mulcahey, 250 F.2d 127 (6th 
Cir., Nov. 7, 1957), administrative finding of alienage supported by sub- 
stantial and probative evidence; Alarcon-Baylon v. Brownell, 250 F.2d 45 
(5th Cir., Dee 11, 1957), since alien remained outside U. 8. to avoid wartime 
service, order supported despite subsequent 4-A elassification and 1954 
visa; U. 8S. v. Murff, 250 F.2d 436 (2nd Cir., Dee. 18, 1957), substantial 
evidence supported finding alien to be a person of constitutional psycho- 
pathic inferiority at last arrival; Brownell v. Cohen, 250 F.2d 770 (D.C. 
Cir., Dee. 19, 1957), finding of failure to prove good moral character not 
so unreasonable as to justify setting it aside; Alesi v. Cornell, 250 F.2d 
877 (9th Cir., Dee. 28, 1957), alien charged with conviction of two crimes 
involving moral turpitude, order not invalid for lack of procedural due 
process; Cha’o Li Chi v. Murff, 250 F.2d 854 (2d Cir., Dee. 31, 1957) 
government could resort to confidential information outside of record in 
determining alien’s inability to return to country because persecution 
feared; Gallegos-Covarrubias v. Del Guercio, 251 F.2d 519 (9th Cir., Jan. 
6, 1958), order supported, since alien did not have immigration visa on 
entry, entered without inspection and failed to register or furnish notice 
of address change; U. S. v. Garfinkle, 158 F. Supp. 524 (W.D. Pa., July 11, 
1957), alien given one-year suspended sentence for issuing fraudulent 
checks is subject to deportation, affirmed 251 F.2d 846 (3rd Cir., Jan. 15, 
1958) ; U. 8S. v. Valente, 155 F.Supp. 577 (D. Mass., Oct. 16, 1957; rehear- 
ing Nov. 5, 1957), admission to immigration officer after arrest inadmis- 
sible, unreasonable delay in bringing before magistrate ; Aradanas v. Hogan, 
155 F.Supp. 546 (D. Hawaii, Oct. 29, 1957), alien’s return from Kwajalein 
in 1951 was a ‘‘re-entry,’’ alien deportable because of 1934 counterfeiting 
conviction ; Holzapfel v. Wyrsch, 157 F.Supp. 48 (D. N. J., Dee. 11, 1957) 
sex offender’s suspended sentence to reformatory, in probation officer’s 
custody for 3 years, deportation not justified; Jeronimo v. Murff, 157 F. 
Supp. 808 (S.D.N.Y., Dee. 6, 1957), despite alien’s convictions for four 
larcenies, since the court considered them part of a single plan, alien not 
deportable under ‘‘two crimes involving moral turpitude’’ statute; Ben- 
venuto v. Barber, 157 F.Supp. 575 (N.D. Calif., S.Div., Dee. 20, 1957) 
negative answer respecting Communist membership in visa application does 
not justify order on fraudulent concealment grounds; Ferraiola v. Murff, 
157 F.Supp. 611 (S.D.N.Y., Jan. 15, 1958), pre-examination denial sus- 
tained on marriage disruption since pre-examination granted to enable 
citizen wife and alien to maintain domestic relations here. 
Denaturalization. U. S. v. Minerich, 250 F.2d 721 (7th Cir., Dee. 5, 
1957), failure to disclose arrest and conviction 17 days before naturaliza- 
tion did not justify revocation of citizenship; government affidavit showed 
‘good cause’’ notwithstanding failure to set forth all ultimate facts. 
Naturalization. U.S. v. Rosner, 249 F.2d 49 (Ist Cir., Oct. 28, 1957), 
Statute did not require that petitioner’s service in the armed forces be 
active; Dela Cena v. U. S., 249 F.2d 341 (9th Cir., Nov. 8, 1957), no ‘‘right 
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in the process of acquisition’? under 1952 savings clause, military service ; 
In Re Vacontios’ Petition, 155 F.Supp. 427 (S.D.N.Y., Sept. 30, 1957), eon- 
fusion connected with cable reply concerning denial of alien seaman’s 
waiver request, alien still eligible; Petition of Munoz, 156 F.Supp. 184 
(N.D. Calif., S.Div., Oct. 22, 1957), Act authorizing summary naturaliza- 
tion of persons who served honorably in U. S. armed forces covered Philip- 
pine Army member; Petition for Naturalization of B, 156 F.Supp. 761 
(D. Md., Dee. 9, 1957), ‘‘B’’ married armed forces member since last 
petition denied, evidence of moral reformation now convincing, petition 
granted. 

Miscellaneous. Gant v. U. S., 250 F.2d 40 (9th Cir., June 21, 1957 
conviction for inducing alien to unlawfully enter U. S. for immoral pur- 
poses and concealing her from authorities sustained; Mellos v. Brownell, 
250 F.2d 35 (D.C. Cir., Nov. 21, 1957), alien’s action to obtain judgment 
declaring departure bonds not breached dismissed, U. S. had not consented 
to suit; U. 8S. v. Sing Kee, 250 F.2d 237 (2d Cir., Dee. 6, 1957), conviction 
for conspiracy to violate immigration laws and for willfully making fa'se 
statements in passport applications sustained; government could cross- 
examine defendant’s witness to disclose pleading of Fifth Amendment at 
grand jury; U.S. v. Powell, 156 F.Supp. 526 (N.D. Calif., S.Div., Nov. 1, 
1957), noted above, p. 535, Government refused defense attorneys passports 
to Red China or North Korea so they could secure evidence, indictment dis- 
missed ; Application of Paktorovics, 156 F.Supp. 813 (S.D.N.Y., Nov. 26, 
1957), revocation of Hungarian refugee’s temporary parole sustained be- 
eause of withholding of information and inconsistent statements; revoking 
of Hungarian husband’s temporary parole for certain of his acts not war- 
rant for revoking parole of his wife and children; U. S. v. Manufacturers 
Casualty Ins. Co., 158 F.Supp. 319 (S.D.N.Y., Dee. 11, 1957), motions for 
summary judgment denied in actions against insurer on bonds conditioned 
to insure aliens’ departure ; Montalban v. Brownell, 157 F.Supp. 391 (D.C., 
Dec. 24, 1957), alien sailor on U. 8S. ships last entered U. S. from foreign 
port in 1953 and not entitled to status adjustment; Department of Mental 
Hygiene v. Renel, 167 N.Y.S. 2d 22 (City Ct. of New York, Spec. Term, 
Oct. 1, 1957), defendants undertook only a moral obligation in executing an 
‘‘affidavit of support’’; hence, were not liable for support furnished alien 
in California hospital; Scimone v. Weaver, 169 N.Y.S. 2d 470 (Sup. Ct., 
Spee. Term, Kings County, Part I, Nov. 26, 1957), alien’s petition for 
certificate of eviction denied, Refugee Relief Act construed. 


REcENT SIGNIFICANT GERMAN DECcISIONS * 


Insurance—claim of a Sudeten German—effect of Czech confiscation— 
Allied High Commission Law No. 63 
Defendant, an Italian insurance company, had had branch offices with 
general agents in Hamburg, Vienna and Prague. After the annexation of 
Austria and the Sudetenland it gave up the Hamburg and Prague branches 


* Prepared by M. Magdalena Schoch, U. S. Department of Justice. 
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and operated its entire ‘‘Greater German’’ business from Vienna. After 
the war it reopened the branch in Hamburg, and the Vienna branch was 
restricted to the Austrian business. The company had ceased doing busi- 
ness in Czechoslovakia. The Czech Government unsuccessfully attempted to 
obtain from it payment of the insurance claims of Sudeten Germans which 
the government had confiscated. The company refused to turn over any 
premium reserves. Plaintiff was a Sudeten Germai. and the beneficiary of 
group insurance provided by his employer through a contract made with 
the defendant’s general agent in Vienna. He became entitled to annuity 
payments beginning January 1, 1944. When he moved into Western 
Germany in 1946 he demanded payment. The insurance company re- 
fused to pay the annuity beyond May 1, 1945, on the grounds, inter alia, 
that the Czechoslovak Government might assert its claims under the con- 
fiscation decree, so that the company might have to pay twice; and that the 
claim was a German foreign asset in the meaning of Allied High Com- 
mission Law No. 63; consequently the rights of the beneficiary had been 
extinguished under Article 2 of that Law and German courts had no juris- 
diction in this matter under Article 3. 

The Supreme Court held for plaintiff on these grounds: (1) Law No. 63 
applies to assets situated in a ‘‘foreign country,’’ which means any country 
except Germany with the 1937 borders and the countries listed in the 
Schedule, which includes Austria (Art. 4 (a)). The situs of an asset must 
be determined by German law, including German private international 
law. Under German conflicts rules this insurance claim is not located in 
a foreign country. The insurance contract was made in Vienna, which at 
the time (1942) formed part of Germany, with the general agent for 
Germany ; the insurance was governed by German law, which would have 
been applicable even if the Sudetenland (where the insurer and the bene- 
ficiary then lived) had been a foreign country at the time; the premium 
was paid in Vienna, and the premium reserve fund for this group insurance 
was established in Germany in accordance with German law and admin- 
istered by the general agent for Germany. Hence the insurance contract 
must be deemed to be located in Germany. The contract remained under 
German law after the collapse in 1945. The fact that the beneficiary be- 
came personally subject to Czechoslovak law because of his residence, is 
immaterial. (2) Since the claim was never situated in Czechoslovakia, it 
could not be reached by confiscatory measures of Czechoslovakia, regard- 
less of whether or not such was the intention of the Czechoslovakian legisla- 
tion. Federal Supreme Court, 2nd Civ. Div., March 24, 1955 (II ZR 93/ 
53). 17 Entscheidungen des Bundesgerichtshofes in Zivilsachen 74. 


Division of Germany—inter-zonal agreement on railroad tariff rate— 
no liability of Federal Railroad for refund of additional fees col- 
lected by Soviet Zone railroad—analogous application of interna- 
tional convention 


The railroad administrations of the Federal Republic and of the Soviet 
Zone agreed as of March, 1950, on a tariff of rates for inter-zonal trans- 
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portation of goods. This agreement provided that the German Railroad 
Freight Tariff and the Railroad Transportation Act should govern. 
Freight rates were fixed from the station of origin to the station of destina- 
tion. Any additional zonal fees were to be calculated for the respective dis- 
tances within the zones. The rates and any changes therein were to be 
published in specified official publications on either side. The additional 
fees imposed in the Western Zones were listed in the tariff. The Soviet 
Zone announced its additional fees on May 17, 1952, to be effective as of 
May 20, 1952; the corresponding announcement appeared in the official 
publication of Western Germany on June 20, 1952. Plaintiff shipped 
freight from Berlin via the Federal Railroad and was charged additional 
fees by the railroad administration in the Soviet Zone. The consignee 
held these additional fees unjustified; he assigned his claim for refund to 
the econsignor, who sued the German Federal Railroad for a refund. He 
argued that no additional fee could be imposed prior to June 20, 1982, 
since under the agreement an increase in rates required publication in 
both zones. The lower courts held for the plaintiff. 

The Federal Supreme Court reversed on these grounds: Section 96, par. 3, 
of the Railroad Transportation Act, which gives a claimant under a con- 
tract of carriage an option to enforce his claim either against the railway 
of origin or the railway of destination, does not apply to inter-zonal trans- 
portation. Germany is no longer a unified state but is de facto divided 
into two parts, each of which has de facto its own sovereignty. The Rail- 
road Transportation Acts in effect in each part stem from one and the 
same source and thus there exists at present substantial uniformity of 
legislation, but formally each part can unilaterally change the Act. Hence 
Section 96, par. 3, of the Act cannot form the immediate basis for a claim 
against the Federal Railroad. The West German Railroad Transportation 
Act is territorially limited to the Federal territory. The Court of Appeals 
erred in reasoning that the applicability of Section 96, par. 3, had been 
agreed between the railroad administrations of the two zones and hence 
was applicable to the claim here. Inter-zonal agreements, similar to inter- 
national treaties, can create obligations only between the governments 
concerned but do not create immediate rights of individuals. 


It is true than an inter-zonal agreement is not an international 
treaty. The limited sovereignty of the two parts of Germany and 
their mutual non-recognition as sovereign states, on the one hand, and 
the determination of the German people to achieve a reunification— 
even though not realizable at the moment—as well as the continued 
existence of Germany as one state in the legal sense, on the other 
hand, forbid us to apply rules of international law directly to the 
relationship between the two parts of Germany. Yet the fact of the 
divided sovereignty compels us to examine the question to what ex- 
tent an analogous application of international law is called for by this 
factual situation. (Page 314). 

An agreement like the one here undoubtedly cannot change the Rail- 
road Transportation Act as it is in effect in the Federal Republic nor can 
it form a basis for applying the Railroad Transportation Act to inter- 
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zonal transportation. Such an agreement likewise cannot create rights 
of individuals. The legal significance of the agreement, as far as the 
rights of third parties are concerned, is merely that the defendant, by 
announcing the inter-zone tariff, notified the public of the terms on which 
it would carry goods to and from the Soviet Zone and Berlin. 

The provision of the joint tariff that the Railroad Transportation Act 
should govern does not preclude the non-applicability of certain pro- 
visions of that Act in the given situation. The Railroad Transportation 
Act was predicated on the existence of one Germany and one jurisdiction. 
While defendant has a duty to carry goods within the Federal territory, 
it has no such duty on the lines in the Soviet Zone, as appears from a 
special provision of the joint tariff. Consequently the rule of Section 96, 
par. 1, which provides that the railroad of origin is liable for the performance 
of the freight contract up to the time when the goods are delivered to the 
consignee, regardless of whether the railroad of origin uses its own lines 
or the lines of other railroads, cannot be applied without reservations. In 
applying paragraph 3, which is closely connected with paragraph 1, we 
must examine whether the nature of the claim asserted justifies the option 
which that provision gives to a plaintiff. Interpretation with the aid of 
international rules is indicated here. According to Article 42, § 1 of the 
International Convention concerning the Carriage of Goods by Rail,’ claims 
for the refund of excess freight fees can be prosecuted only against the 
railroad which has collected the additional fee or for whose benefit it has 
been collected. This provision is designed to remove the difficulties which 
arise from refund claims among the railroads participating in international 
transportation. These difficulties exist to a much higher degree in inter- 
zonal transportation. In order to establish the liability alleged here, the 
Federal Railroad would have had to make an unequivocal statement that 
it was assuming an obligation, contrary to the practice in international 
transportation which involves less risk than inter-zonal transportation, to 
refund payments which it has not imposed and collected and from which 
it has not benefited. The general statement that the Railroad Transporta- 
tion Act was to govern inter-zonal relations cannot be regarded as such a 
declaration. Since the action against the Federal Railroad is inadmissible, 
the question whether the additional fees were validly imposed despite pub- 
lication by one party only need not be examined. Federal Supreme Court, 
Ist Civ. Div., May 24, 1955 (I ZR 164/53). 17 Entscheidungen des 
Bundesgerichtshofes in Zivilsachen 309. 


Military occupation—commercial activities of the Joint Export-Im- 
port Agency—jurisdiction over disputes arising from such activities 


At the time when the occupying Powers did not as a rule permit di- 
rect importation and exportation to and from Germany, the Joint Export- 
Import Agency handled foreign trade in the following manner: A pro- 


1See Pollaezek, ‘‘ International Legislation in the Field of Transportation,’’ 38 
A.J.LL. 577 (1944). 
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spective importer filed a binding application with the Joint Export-Import 
Agency, specifying the terms of the contract; the Agency entered into 
a contract with the foreign exporter, guaranteed payment of the purchase 
price, and transferred the merchandise to the German importer upon its 
arrival in Germany. The purchaser was obligated to accept the goods and 
to pay the price fixed in the import application. A German importer, who 
had applied to the Agency for the purchase of prints from a French 
publisher, had attempted to rescind the contract by direct communication 
with the other party, but the exporter had made delivery and obtained 
the payment from the Agency through a bank credit. The German pur- 
chaser had returned the merchandise but the French publisher had re- 
fused to accept it. The German purchaser refused to pay, and an action 
was brought against him by a German company to whom the Agency had 
assigned its claim. The defendant argued that the claim did not come 
under the jurisdiction of the courts since the Joint Export-Import Agency 
was a public authority exercising governmental functions. The Court 
held that the agencies of an occupying Power which issued general regula- 
tions on foreign trade and granted import and export licenses undoubtedly 
exercised governmental functions. At the same time, however, they moved 
in the realm of private law when they engaged in buying and selling ac- 
tivities, which were not typical governmental functions. In these activi- 
ties they utilized the forms of private law and never claimed that they were 
acting in a governmental capacity. Therefore claims arising from the 
contracts made by the Joint Export-Import Agency as the agent of the 
German party are governed by private law and can be enforced in the 
ordinary courts. Federal Supreme Court, 2nd Civ. Div., May 26, 1959 
(II ZR 256/54). 17 Entscheidungen des Bundesgerichtshofes in Zivil- 
sachen 317. 


London Agreement on German External Debts—claim of Swedish 
firm against German Reich which arose during second World War— 
interpretation of Article 5, par. 3—declaratory judgment held 
permissible 


In a case pending since 1942, a Swedish shipping firm sued the German 
Reich for damages arising out of a ship collision during the second World 
War. When, after protracted litigation, the case reached the Federal 
Supreme Court on final appeal, the question to be decided was what effect 
Article 5 of the London Agreement on German External Debts had on the 
cause of action, and in particular whether the German courts had juris- 
diction. The Federal Supreme Court held that under the London Agree- 
ment no judgment ordering payment and, as a rule, not even a declaratory 
judgment, could be rendered on a claim of this kind; but in view of the 
fact that the case was ripe for decision at the time when the London 
Agreement became effective, a declaratory judgment fixing the amount 
of damage suffered was permissible. 

The Federal Supreme Court reasoned as follows: The London Debt 
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Agreement * became German municipal law by the German law of August 
24. 1953 (BGB1. II, 331), and by the implementing law of the same date 
(BGB1. II, 1003). It became effective for Sweden on September 16, 1953 
(BGB1. II, 556) ; hence it is municipal law with regard to claims of Swed- 
ish creditors. Article 5, paragraph 1, provides that ‘‘consideration of gov- 
ernmental claims against Germany arising out of the first World War shall 
be deferred until a final general settlement of this matter.’’ Paragraph 
2 defers consideration of claims of governments at war with Germany or 
occupied by Germany in the second World War, or their nationals, until 
final settlement of the problem of reparation. Paragraph 3 deals with 
claims of neutral governments or their nationals ‘‘arising during the 
second World War,’’ and provides that their consideration shall be de- 
ferred until the final settlement of the reparation problem (except insofar 
as they may be settled by agreement between the Three Powers and the 
neutral country). Thus neutral claims that arose during the war are 
placed on a par with reparation claims as contrasted with neutral and 
Allied prewar debts, which are to be ‘‘settled’’ by the Agreement. 

‘‘Deferment’’ means not only temporary exclusion from settlement by 
the Agreement but also postponement of any prosecution and satisfaction 
of such claims outside the Agreement. The purpose of the deferment was 
to prevent impediments to the execution of the Agreement in view of Ger- 
many’s limited capacity to pay, the same motivation which underlies the 
promise of the Three Powers in the Paris Convention not to assert repara- 
tion claims against the current production of the Federal Republic. The 
German Delegation in London made efforts to achieve a waiver of repara- 
tion claims, but all it could achieve was the ‘‘deferment’’ in Article 5. 
The history, intent and purpose of this article show that the Three Powers, 
being the principal creditor countries, had an interest in giving prewar 
and postwar debts priority over war debts, mainly because of considerations 
of the foreign exchange situation and the limited capacity of the Federal 
Republic. Hence any satisfaction of neutral claims falling under para- 
graph 3 was to be excluded for the time being. That means that clearly 
a German court cannot order payment of such a claim. The question 
then is, whether it can render a declaratory judgment fixing the claim. 
The Agreement does not yield a ready answer. It provides for the juris- 
diction of German courts in cases falling under the Agreement, where 
the creditor and debtor do not agree on the terms of settlement (Article 
17); and the German implementing law provides that a creditor who 
refuses to assent to a settlement may prevent the running of the statute 
of limitation by obtaining a declaratory judgment (section 12, par. 4). 
As long as the neutral claims are not entirely canceled and there is a 
chance for a future settlement, it could be argued that there exists an 
interest of the owner in having his claim ascertained. 

German law requires that the party asking for a declaratory judgment 
must have a ‘‘lawful interest’? in an ‘‘early’’ declaration of its rights 


‘German External Debts, T.I.A.S., No. 2792 (Dept. of State Pub. No. 5230). 
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(Section 256, Code of Civil Procedure). While it is true that a declaratory 
judgment would not place an immediate burden on the Federal Republic, 
yet the necessity of defending numerous actions for declaratory judgments 
prior to the indefinitely deferred ‘‘consideration’’ of neutral wartime 
claims might amount to an undesirable burden on German finances. More- 
over, the general admissibility of such suits is hardly in keeping with the 
tendency of the London Agreement to defer decision on the entire complex 
of problems involved. When and in what manner the final settlement 
will oceur is completely uncertain. It is certain, however, that a satisfac- 
tion of these claims will not be considered in the foreseeable future. Con- 
sequently the requirements for a declaratory judgment are generally non 
existent. 

Plaintiff has argued that it has an immediate interest in a declaratory 
judgment, inasmuch as it may be enabled by such a judgment to satisfy 
its claim at least partially out of the seized German property in Sweden. 


The question whether the Swedish enactments on compulsory clear- 
ing with the German Reich . . . must be recognized by Germany under 
rules of international law need not be decided; for in any event these 
enactments were superseded by Sweden’s adherence to the London 
Debt Agreement. Sweden as a party to the Agreement has consented 
to ‘‘stand still’’ with regard to claims of the kind involved here 
This consent, however, would be contradicted if these claims could 
now be partially satisfied out of the seized German assets in Sweden. 
The Federal Republie of Germany, it must be kept in mind, would be 
obligated under Article 5 of Chapter 6 of the Agreement for the 
Settlement of Matters Arising out of the War and the Occupation 
to indemnify the former owners of the seized assets who would be 
indirectly affected by such payments. In this manner the Federal 
Republic would be indirectly burdened financially with the claims 
not yet considered in and not falling under the London Debt Agree- 
ment. Such method of satisfaction would therefore be in contradic- 
tion with the intent and purpose of the Agreement and the agreed 
moratorium, which was also approved by Sweden. (Page 39.) 


In the absence of an international agreement a German court has 
clearly neither a duty nor a right to render ‘‘ judicial assistance’’ in 
the preparation of a foreign administrative proceeding directed to the 
satisfaction of such claims—in this case possibly in a proceeding before 
the Swedish Clearing Office—by pronouncing a declaratory judgment 
on disputed legal relationships. (Page 40.) 

However, where there was a legitimate interest in a declaratory judg- 
ment at the beginning of the lawsuit, as is the case here, a continued 
interest in an early declaration may be found if the litigation had reached 
an advanced stage at the time when the actual situation changed. This 
is true here. Action was brought in 1942. Prolonged litigation followed. 


In any event the dispute, in so far as it concerned the cause of action 
was ripe for decision long before the London Debt Agreement became 
effective. Plaintiff expended the money and the effort necessary to 
procure the evidence for its claims in essential part at a time when 
it could not foresee that the satisfaction of its claim might depend on 
an as yet uncertain international settlement. In this unusual situa- 
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tion plaintiff’s interest in an early declaration of its claims for pay- 
ment must be deemed to continue in existence at least so far as the 
cause of these claims in concerned. It would be a gross violation of 
reasonable procedural economy if plaintiff were compelled to institute 
a new suit for a declaratory judgment in the courts of the Federal 
Republic in the case—not entirely impossible—that the Federal Re- 
public of Germany would some time in the future promise payment 
in some manner. ... This would amount to an intolerable impair- 
ment of the legal position which plaintiff had already attained. 
(Page 43.) 

Federal Supreme Court, Ist Civ. Div., June 21, 1955 (I ZR 74/54). 


18 Entscheidungen des Bundesgerichtshofes in Zivilsachen 22. 


Claims of Italian nationals against German Reich—London Agree- 
ment on German External Debts—Peace Treaty with Italy 


An Italian national sued the German Reich under a contract, made 
by him in Paris in 1944 with the German Luftwaffe, for the lease of a 
motor car, which had never been returned to him. The Federal Supreme 
Court dismissed the suit. It held that individual claims against the de- 
funct German Reich can be asserted against the Federal Republic repre- 
sented by the Federal Minister of Finance unless Federal legislation 
should designate some other agency. But the claim here is not enforceable 
by reason of Article 5, paragraph 4, of the London Agreement on German 
External Debts of February 27, 1953.’ It is there provided that claims 
against Germany by countries which were allied to the Reich, and by 
nationals of such countries, arising out of obligations undertaken or rights 
acquired between September 1, 1939, and May 8, 1945, ‘‘shall be dealt 
with in accordance with the provisions made or to be made in the relevant 
treaties."” In Article 77, paragraph 4, of the Peace Treaty with Italy, 
which Italy signed on February 10, 1947, in Paris,*? Italy waived in its 
own behalf and in behalf of her nationals all claims against Germany and 
German nationals existing on May 8, 1945, except claims arising from 
contracts and other obligations entered into prior to September 1, 1939, 
or from rights acquired prior to that date. This treaty became binding 
on Italian nationals by Decree-Law No. 1430 of November 28, 1947; it was 
so held by decision No. 285 of the Combined Civil Divisions of the Court 
of Cassation on February 2, 1953. Thus the plaintiff could not prosecute 
his claim in an Italian court. Nor can he do so in a German court. 
While Germany was not a party to the Italian Peace Treaty, the waiver 
in Article 77, paragraph 4, is applicable in German courts by virtue of the 
London Debt Agreement, which has become German municipal law (Law 
of August 24, 1953, BGB1. II, p. 331). 

The question as to the precise legal effect of Article 77, paragraph 4, 
of the Peace Treaty with Italy is controversial. The Second Civil Division 
of this Court, in a decision rendered prior to the State Treaty with Austria, 
held that under Article 5, paragraph 4, of the London Debt Agreement, 

1 Department of State, Treaties and Other International Acts Series, No. 2792. 

#42 A. J. I. L. Supp. 47 at 76 (1948). 
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such a waiver in a peace treaty extinguished the claim upon conclusion of 
the treaty (16 Entscheidungen des Bundesgerichtshofes in Zivilsachen 
207). The First Division, in a case involving a Swedish claim, which was 
governed by Article 5, paragraph 3, of the London Debt Agreement, held 
that with regard to ‘‘claims not falling under the Agreement,’’ Article 
® amounted to a standstill agreement for an indefinite period, t.e., they 
were not enforceable for the time being (18 ibid. 22, above). 


The Allies demanded the waiver from Italy in their own exclusive 
interest. They wished to prevent Germany’s economic capacity from 
being weakened by claims of Germany’s former allies and of their 
nationals, in order to be better able to realize their own claims and 
the claims of their nationals. The waiver was not intended to result 
in enriching the debtor for his own benefit. Nor was the waiver 
meant to constitute a final settlement. For Article 77 para. 4 provides 
expressly that the waiver was made without prejudice to any other 
provisions in favor of Italy and Italian nationals made or to be made 
by the powers occupying Germany. This is a manifestation of the 
custom of the Anglo-American states to establish broad legal rules 
and to leave it to those administering the rules to delimit their sphere 
of application in accordance with the practical possibilities of execu- 
tion. This fact must be considered in the interpretation of such rules. 
The competent Ministries of the Federal Republic, the Bank of German 
States and some authors are of the opinion that the claims of Italian 
nationals are extinguished; others believe that the claims are merely not 
actionable for the time being. The Italian Court of Cassation, in the above- 
mentioned decision, likewise said only that such a claim is not subject to 
the ‘‘jurisdiction’’ of the courts. However, it need not be decided here 
what the precise effect of the waiver is in the meaning of civil law. In 
any event, the plaintiff is no longer entitled to it at present. 


If it is not completely extinguished but continues as an obligation of 
the debtor, it behooves the Federal Republic . . . to determine who 
is the creditor after Italy has waived all creditor rights in her own 
behalf and in behalf of her nationals. 
Federal Supreme Court, 4th Civ. Div., Dee. 14, 1955 (IV ZR 6/55). 
19 Entscheidungen des Bundesgerichtshofes in Zivilsachen 258. 


Citizenship of married woman—not automatically lost by marriage 
to foreigner—Basic Law, Article 16 


A German woman married a Greek national on a date in 1949 when 
the Basic Law (Federal Constitution) had gone into effect. The question 
of her nationality arose in her divorcee suit. Under Section 17, subsection 
6, of the Nationality Act of 1913, a woman loses her German citizenship 
upon marriage to a foreigner, regardless of whether she acquires her hus- 
band’s nationality. Article 16 of the Basic Law provides that 

loss of nationality may occur only by virtue of a statute, and may 


oceur against the wishes of the party concerned enly if he does not be- 
come stateless thereby. 
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The Court of Appeals held that the woman had lost her German nationality 
because she had not expressed an intention to retain it upon marriage to 
the foreigner. The Supreme Court reversed. It held that the legislative 
history of the Constitutional provision showed clearly the intent that a 
German woman was not to become stateless by marriage unless she so 
wished. The language of the provision does not require that the woman 
must express a desire to remain a German or even that she must have 
a conscious desire to that effect. 
As long as special circumstances in a given case warrant a different 
conclusion, it must always be presumed that a person wishes to retain 
her present nationality, in particular that she does not wish to become 
stateless by marrying a foreigner. Therefore, marriage to a foreigner 
makes her stateless only if she does not acquire any other nationality 
by the marriage and if it is shown that she did not wish to retain 
German nationality when she entered into the marriage. 
The findings of fact of the lower court do not show such an intention. 
Federal Supreme Court, 4th Civ. Div., Dee. 14, 1955 (IV ZR 215/55). 
19 Entscheidungen des Bundesgerichtshofes in Zivilsachen 266. 


| 
| 
| 
| 
) 
| 


BOOK REVIEWS AND NOTES 


An Introduction to International Law. By Wesley L. Gould. New York: 
Harper & Brothers, 1957. pp. xx, 809. Index. $7.50. 


Professor Gould has produced a good introductory textbook on inter- 
national law. The book is designed as a text for college students. The 
author has approached the subject from both the historical and juris- 
prudential point of view. The primary emphasis is on the context in 
which international law operates rather than on eases as such. Before 
taking up specific topics, there is a brief discussion of the nature of law 
and legal systems, a sketch of the history of the development of inter- 
national law, and a description of the international community in which 
international law has to function. 

In the remaining chapters, the author takes up the principal! issues 
in each of the many areas of interest to international law and organization 
in both war and peace. Indicative of the broad coverage of the volume 
are the chapters on International Transport and Communications and 
Hostilities and War Crimes. In this latter chapter and throughout the 
book the many subsidiary war crimes trials are given appropriate em- 
phasis. Noteworthy also is the extensive employment of international 
organization materials relevant to any particular topic. There is a com- 
prehensive bibliography. The United Nations Charter, the Uniting for 
Peace Resolution, and the Statute and Rules of the International Court 
of Justice are reprinted as appendices. 

The book should serve its intended purpose. To this reviewer, the 
major objective of undergraduate courses in international or any other 
branch of law is to study the function of law as one agency of social 
control. It would be desirable if all undergraduates in preparing them- 
selves for their role as citizens had some understanding of the function 
of law. International law is an appropriate vehicle for this study both 
in relation to the domestic system and to the more complex problems of 
creating an effective legal order in the world community. This volume 
is especially welcome as an antidote to the recent emphasis in college teach- 
ing of international relations on the power aspects of international politics 
with a consequent decline in the study of the potential contribution of 
international law to a world order. The author does not engage in the 
‘‘hard sell’’ for his subject. It is left to the reader to draw his own 
conclusions on the evidence presented. 

While the volume would profit the practicing lawyer or the law student 
as a comprehensive survey of the field, it is not a lawyer’s book. Most 
of the leading cases are discussed or referred to, but the case treatment 
is not such as to make it more than a guide to the decisions. The very 
breadth of the coverage results in insufficient development of narrower 
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points which might be the very issue in controversy. An example to 
illustrate the point is the treatment of the legal status of the executive 
agreement (page 301, note 33), where the effect of the Supreme Court 
decision in the Capps case is not considered. Another is the cursory and 
somewhat one-sided discussion of the problem of the extraterritorial appli- 
cation of the antitrust laws (pages 447-448). A similar use of non-case 
material which would lessen its value for the lawyer is the discussion of 
the quadrilateral Agreement on Fur Seals of 1911 without indicating that 
the agreement was no longer in force. Reference to these minor defects 
from the lawyer’s standpoint should not impair the usefulness of the book 
for the purpose for which it was written. On the contrary, the author 
is to be commended for his valuable contribution to this purpose. 


BRUNSON MAcCHESNEY 


Cases and Materials on International Law. By Lester B. Orfield and 
Edward D. Re. Indianapolis: Bobbs-Merrill Publishing Company, 1955. 
pp. xvi, 780. Index. $12.00. 


The widening incidence of college and university courses in interna- 
tional law since the end of the second World War has reflected an ae- 
celerated interest in the subject to a degree which could hardly have been 
anticipated in the prewar period. This interest has been more than 
matched by a bumper crop of casebooks of which one of the most recent 
is that compiled by Professors Orfield and Re. 

Prior collections of cases had already provided the instructor with 
a plentiful selection of classroom aids varying in conception from Dickin- 
son’s challenging arrangement, along with new editions of a number 
of established volumes (Cobbett, Fenwick, Hudson, and Briggs’ encyclopedic 
case treatise), to Bishop’s masterful tool for teaching, research and prac- 
tice, which appeared only three years before the present volume. Comple- 
menting these orthodox works is the specialized treatment given by Pro- 
fessor Sohn to the rapidly expanding law of international organizations, 
in his World Law and United Nations Law. There would seem to be 
some question, therefore, as to the utility of yet another collection at this 
time, apart from the authors’ individualistic preferences in classroom 
presentation. New members of the family are always welcome, however, 
and this one is a worthy shelf-companion to its antecedents. Considerable 
care is evident in the selection, annotating and organization of materials, 
subject to some minor criticisms to be noted hereafter. 

Customary divisions of the subject are followed in the present work. 
An introductory group of sections dealing with the nature and sources of 
international law is followed by brief chapters on ‘‘International Agree- 
ments’’ and ‘‘Members in the International Community’’ (including a 
rather weak section on human rights). Between the long chapter on 
‘‘Recognition’’ (165 pages) and the chapter on ‘‘Territory’’ is sandwiched 
a short discussion of ‘‘State Continuity and Succession,’’ which might well 
have been placed with the materials on territory. Standard chapters on 
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Nationality, Jurisdiction and Diplomatic Intercourse (7, 8 and 9) are 
followed by a number of sections on international crimes (other than war 
crimes), extradition, judicial assistance and the enforcement of foreign 
judgments, all lumped together under the somewhat ambiguous rubrie of 
‘‘International Administration of Justice.’’ Chapter 11, on the law of 
State Responsibility and International Claims is usefully divided into 
its substantive and procedural aspects, which facilitates understanding of 
the practical problems presented. Chapter 12 contains excerpts from 
pertinent treaties on pacific settlement of international disputes, most 
of which would have been better relegated to an appendix. A final chapter 
(13) on ‘‘Foree and War’’ treats very summarily the once imposing sub- 
ject of the law of war. The appendices include the United Nations 
Charter, the Statute of the International Court of Justice, a short list o! 
bibliographical material on the teaching of international law, and a se- 
lected general bibliography. 

As is to be expected, the compilation, to a considerable extent, includes 
materials repeatedly encountered in other casebooks, differences in editing 
being motivated by considerations of emphasis. On the other hand, the 
editors have managed to compress the texts of 196 cases and accompanying 
note comments into some 720 pages, a formidable selection achievement, 
indeed. 

One is puzzled by an occasional defect in organization which seems 
attributable to a failure to assess accurately the problem treated. For 
example, under the general heading ‘‘Duty owed to Resident Aliens,’’ the 
editors have limited their illustrations of denial of justice to the De 
Galvan and the Janes cases. Yet these two cases do not deal with denial 
of justice to an alien in the proper sense, but rather with the question of 
international responsibility for inadequate efforts to apprehend and 
prosecute the perpetrators of crimes against foreigners. Apart from the 
objection that this particular category has come under serious attack as a 
legitimate ground of responsibility (the current Harvard Draft Convention 
on Responsibility would eliminate the Janes case principle), it is some- 
what curious that the book should have failed to include any of the repre- 
sentative cases in which responsibility was held to arise for misconduct 
in the course of civil or criminal proceedings in which an alien was a 
party. The excellent note on denial of justice which appears under the 
general heading ‘‘Legal Basis of Claims’’ would be more appropriate 
under the section on Denial of Justice. 

We find no reference to the claims provisions of Section VIII of the 
NATO Status of Forces Agreement, although these procedures represent 
a highly significant development in the law of international claims 
(paralleled in some respects by the agreements which the Soviet Union 
concluded in 1956—57 with the East German, Hungarian and Polish gov- 
ernments ). 

The editors assert that their objective has been to adopt an ‘‘enlightened 
liberal approach’’ in their volume; but their casebook, for the most part. 
conforms to the traditional pattern. It would be extravagant, perhaps, 
to hope that some attention might have been given to legal problems in- 
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volved in international commercial transactions, which confront the prac- 
titioner with increasing frequency. Nowhere in the volume is there a 
discussion of such elementary but essential questions as how to authenticate 
a document for use in a foreign country, the formalities required for 
executing a valid power of attorney in the United States for foreign 
purposes (or, at least, how to find out about such things), or the enforce- 
ment of commercial arbitration awards abroad—a subject which has as- 
sumed growing importance. In all fairness to the editors, however, their 
casebook is no more vulnerable on this count than its predecessors. 

Professors Orfield and Re can take considerable satisfaction in the 
high quality of their product, which easily meets the exacting specifications 
for effective law school instruction. 

ALWYN V. FREEMAN 


Situation, Documents and Commentary on Recent Developments in the 


International Law of the Sea. By Brunson MacChesney. (U.S. Naval 
War College, International Law Situation and Documents, 1956. Vol. 
LI.) Washington, D. C.: Government Printing Office, 1957. pp. xviii 


629. $2.75. 


The volume under review is the fifty-first in a series of well-known pub- 
lications in international law undertaken annually by the U. S. Naval 
War College. Although intended primarily for use by the U. 8S. Navy, 
this excellent volume will no doubt be received with considerable interest 
by private scholars and by governments. 

Part I of the book prepared by Professor Brunson MacChesney is de- 
voted to an ‘‘International Law Situation’’ which deals with the nature 
and scope of a neutral’s duty respecting the passage of belligerent warships 
through the neutral’s territorial waters and the rights of belligerents to 
use force to remedy violations of neutrality. In his Foreword the author 
remarks that he has included this situation ‘‘in the hope that it would 
serve to encourage later writers in this Blue Book Series to revive the 
custom that was inaugurated so many years ago by the late Professor 
George Grafton Wilson.’’ Professor Wilson developed the device of the 
“‘International Law Situation’’ with great skill and with highly successful 
results. Professor MacChesney is to be commended for reviving this 
custom. The hypothetical situation he has presented is very similar to 
the Altmark case which occurred in Norwegian territorial waters in 1940. 
Hence, in the notes to the situation, the Altmark case is carefully examined 
and the literature on it is reviewed. The notes quite properly raise the 
question of the present adequacy—or inadequacy—of Hague Convention 
XIII, and contain some perceptive observations on the dilemmas con- 
fronting the weak neutral in the contemporary period. Finally, the valu- 
able correspondence between Great Britain and Norway provoked by the 
Altmark incident is given in full in an appendix. 

Part II, which makes up the bulk of the book, is a collection of treaties, 
municipal laws and other materials relating to recent developments in the 
international law of the sea. This reviewer knows of no other single source 
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which contains as useful and as well-chosen a collection of materials on the 
subject as are contained in these pages. Although not exhaustive, Profes- 
sor MacChesney’s compilation is very extensive and covers all of the princi- 
pal developments in this complex field. One lengthy section, of particular 
value to students, is devoted to a review of significant national legislation 
and unilateral claims concerning the high seas, the territorial sea, the 
continental shelf, and fisheries, along with representative protests some 
states have made to recent national claims. Throughout this section, as 
well as throughout the other sections making up this part of the volume, 
are found useful introductory notes providing the reader with additional 
background information, extensively citing documentary sources, and 
furnishing an occasional guide to recent literature on the various topics. 
Each section is also accompanied by a detailed table of contents. 

In Part III of the volume Professor MacChesney has brought together 
recent national claims and agreements providing for defensive air and 
sea zones. In this barely emergent but vitally important area, the United 
States has been the principal innovator, and the materials presented re- 
flect this fact. While defensive sea areas date back to the period of World 
War I, air defense identification zones and weapons-testing areas are 
post-World War II developments. The legal issues raised by these various 
national claims can no longer be disregarded by international jurists 
simply for the reason that they raise difficult and politically explosive 
questions. It is to be hoped that this review of recent claims made by 
states in order better to insure their security will serve to stimulate 
further inquiry in an area that demands the most careful attention by 


jurists. » 
RosBert W. TucKER 


Status of Forces Agreement: Criminal Jurisdiction. Joseph M. Snee, 
S.J., and A. Kenneth Pye. New York: Oceana Publications, 1957. 
pp. 167. $6.00. 


This concise report on the criminal jurisdictional aspects of the NATO 
Status of Forces Agreement is based upon a field study financed jointly 
by the American Law Institute and the Georgetown Law Center. With 
the co-operation of the Department of Defense the study was made in 
France, Italy, Turkey and the United Kingdom. Using case material, 
these professors of the Georgetown University Law School reach the con- 
clusion that the concept of such agreements as this, imposing two jurisdic- 
tions upon men of the armed forces abroad, is the ‘‘most radical and 
interesting innovation of our era.’’ Throughout the text references are 
made to the views of the negotiating representatives of the various NATO 
countries as recorded in the Working Papers of the Status of Forces 
Agreement. 

In general the text is keyed to the provisions of the Agreement and in 
particular to Article VII in which the criminal jurisdictional provisions 
are found. Reference is also made to the comparable agreement with 
Japan, which is substantially the same. 

The subject of jurisdiction by courts-martial and foreign courts over 
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dependents of members of our armed forces or their civilian components 
is treated in some detail, despite proper recognition of the import of the 
Reid v. Covert and the Kinsella v. Krueger decisions of the Supreme 
Court. The reviewer must agree with the apt conclusion of the authors 
that: 

The Court, therefore, in the Covert and Krueger cases never faced 
the basic issue. The majority, as well as the concurring justices, 
failed to see that the fundamental choice was not between a federal 
civilian court and an American court-martial, but rather between an 
American court-martial and a foreign court. 

The Constitutional and statutory questions arising out of the waiver 
of the primary right to exercise concurrent jurisdiction, which were argued 
in the Girard case,’ are treated in a critique of the opinion of the District 
Court (152 F. Supp. 21). These opinions and important documents per- 
taining thereto will be found in the Appendix to this volume. The effect 
of such waiver by the French Government upon the right of a claimant 
to institute subsequent proceedings of a joint criminal and civil nature 
is treated in some detail. 

The situation of the United States as a receiving state is usually brushed 
off rather lightly. Nevertheless, the authors envision the need for legisla- 
tion implementing the treaty if our Government fulfills its obligations as 
a receiving state. 

After thorough and detailed consideration of the variety of problems, 
both procedural and substantive, arising out of the most unusual pro- 
visions of this convention, the authors conclude: 

that the trials of American military personnel in the four 
countries visited are conducted fairly and impartially [and] in no 
case studied did we feel that the fundamental rights of any service- 
man were violated. . . 

The analysis of the actual cases, together with the studious discussion 
of the legal principles involved, makes this volume a necessary tool in the 
hands of our foreign representatives, be they judge advocates or am- 
bassadors. Moreover, those who loudly proclaim the supposed vices of 
the existing NATO arrangements for criminal jurisdiction would be well 
advised to give heed to the text of this admirable study. 


CLAUDE B. MiIcKELWAIT 
Major General, U. 8. A., Ret. 


Les Conditions du Procés en Droit International Public. By Maarten 
Bos. Leyden: E. J. Brill, 1957. pp. xvi, 344. Index. FI. 34. 


This work (Volume 19 in the well-known excellent Bibliotheca Vis- 
seriana series) is a translation by the author of a prior study with the 
same title published in Dutch in 1951 and reviewed in Volume 46 of this 
JOURNAL at page 757 (October, 1952). He has taken advantage of the 


1354 U.S. 1 (1957); digested in 51 A.J.I.L. 783 (1957). 
2354 U.S. 524 (1957); 51 A.J.I.L. 794 (1957). 
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re-publication to bring the work to date by inserting references to judicial 
decisions and treatises through the end of 1954. One new section is also 
added (page 163), taking issue with the separate opinion of Judge 
MeNair in the Albanian Gold decision rendered by the International Court 
on June 15, 1954, 

This translation has made available to a larger circle of readers a 
thorough and competent treatment of the pertinent jurisprudence of inter- 
national tribunals in the light of principles of modern procedural science. 
Under this conception of litigation as a legal relationship (Prozessver- 
haltnis) distinct from the legal relationships of substantive law, certain 
preliminary conditions (Prozessvoraussetzungen, conditions du procés 
are prerequisite to the valid establishment of the relationship. This work 
analyzes those conditions precedent to adjudication as they are manifested 
in the functioning of international tribunals. The author holds an official 
position in the Legal Department of the United Nations. 


Epwarp DUMBAULD 


A Guide to Diplomatic Practice. By the late Sir Ernest Satow. (4th ed.) 
Edited by Sir Nevile Bland. London, New York, Toronto: Longmans, 
Green and Co., 1957. pp. xviii, 510. Index. 683 s. 


Forty years after the first appearance of Sir Ernest Satow’s A Guide 
to Diplomatic Pro tice, a fourth edition has been edited by Sir Nevile 
Bland. Sir Ernest had published in 1922 a second edition of what had 
quickly become a standard book of reference, and three years after his 
death in 1929 a third edition appeared under the editorship of H. Ritchie. 
The editor of this fourth edition admits in his preface that he faced diffi- 
cult choices; he has sought to retain the flavor of ‘‘Satow’’ but to add five 
new chapters on current international organizations, as well as to bring 
up to date much of what appeared in earlier editions. This he has done 
without materially increasing the size of the volume, a wise limitation for 
a vade mecum. One gains the impression that the editor, with his back- 
ground in the British Foreign Office and as ambassador to The Netherlands, 
has struggled to balance a certain nostalgia for the methods of the old 
diplomacy with the objective of supplying practical useful information to 
the young diplomatist who is beginning his career in what Sir Nevile 
describes as ‘‘one of the most interesting and rewarding professions in 
the world.’’ 

The editor traces to the advent of the Hitler regime modern practices 
of ‘‘non-diplomacy’’ with their pattern of abusive language in the press, 
over the air and in the United Nations. Such deplorable tactics are 
indeed commonly used by some governments and their representatives, 
but they are by no means universal. It would be a pity if the reader of 
this excellent book should get the impression that there is a sharp line 
between the old and the new. One could have wished that the editor 
might have noted the extent of the continuity, and might have examined 
the modern procedures of international conferences and organizations 
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from the point of view of comparing them with practices of earlier periods. 
diplomatic 


For example, while one can still read here in detail about the 
body’’ with its doyen, one gets no picture of the actual functioning of the 
body of permanent representatives to the United Nations at its head- 
quarters in New York. One finds good advice for a diplomat who is pro- 
ceeding to his post as ambassador to another country, including matters 
of dress and entertainment and social amenities, but nothing comparable 
about the now customary dinners of the President of the Security Council, 
or the nature and use of the cocktail parties, lunches and dinners at which 
much of the real diplomatic negotiation is conducted during meetings of 
the General Assembly. One notes that there is wise counsel for the am- 
bassador or junior member of an embassy staff when he takes up his duties 
in a foreign capital, but nothing comparable to aid the Permanent Repre- 
sentative to the United Nations as to the presentation of his credentials, 
contacts with his fellow delegates, and arrangements to be made with the 
United States Mission for tax exemptions and the like. One ean read 
about the conduct of diplomatic representatives of opposing belligerents 
who meet in a neutral capital during a war, but nothing of the conduct 
of those who perforce deal with representatives of unrecognized govern- 
ments at the United Nations or at special conferences such as that at 
Geneva in 1954, to which some six pages are devoted. The Japanese Peace 
Conference of 1951 is described in terms of its unorthodox nature, but 
one is not given any entertaining glance behind the scenes such as is 
supplied for the European conferences of the nineteenth and earlier 
centuries. The matter of the languages used in diplomacy over the cen- 
turies is covered fully, but the reader is not told how the modern mechanics 
of simultaneous translations makes possible the multilingual proceedings 
at the United Nations. To be sure, the developing usages and formalities 
in the United Nations are not as colorful even as those still practiced at the 
courts of Europe, but they are not all drab and many of them are of 
practical interest. 

All of which is not by way of criticism of Sir Nevile, since, after all, the 
United Nations customs are still new, but rather to suggest that perhaps 
some future edition of this admirable work may include a study of these 
modern practices which it is not unreasonable to call ‘‘diplomatic.’’ There 
may then be neec of a section also on the new European institutions 
which are now being built and for which, at this writing, a capital is now 
being sought. If this were undertaken, it might be suggested that some 
of the purely descriptive matter outlining the structure of the United 
Nations as contemplated in the Charter could be reduced and that for 
purposes of a book of this kind, less space could be devoted to the Interna- 
tional Court of Justice (which is admirably summarized) on the ground 
that the average diplomatist would have but little contact with such a 
tribunal. 

The chapters on the Commonwealth and the ‘‘ Associations of Western 
States’’ from the Treaty of Dunkirk through the European Coal and 
Steel Community are very helpful. The rapid growth of organizations, 
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as the editor notes in his preface, makes it almost impossible for any such 
book to be kept up to date unless there are frequent supplements. None- 
theless, this book brings home the fact that there is still much wise advice 
in the classic comments of de Calliéres on the conduct of diplomacy and 
that ‘‘the qualities of the good negotiator’’ are but little changed. Matters 
of form are still important and ‘‘Satow’’ is still the authority to which 
foreign offices and diplomatists will turn. 
Puiuie C. Jessup 


The Relations of Nations. By Frederick H. Hartman. New York: Mac- 
millan Company, 1957. pp. xxvii, 637. Index. $6.25, 

The plaintive observation that a student of international relations is a 
person who is always apologizing for not knowing more about everything 
else, may well suggest itself to the casual reader who happens to examine 
the Index of Professor Hartman’s well-written textbook. He will discover 
an apparently heterogeneous medley of personalities and events calculated 
to stimulate some curiosity as to how they are tied together. Thus, he will 
find the Battle of the Bulge sandwiched between Katharine Lee Bates and 
Charles A. Beard; Ralph Bunche next to the Burma Road; Edwin Bor- 
chard rubbing elbows with Napoleon Bonaparte; Alistair Cooke nestling 
between Convertible Currencies and the Corfu Channel Case; Mahatma 
Gandhi in the uncomfortable company of de Gasperi and a Gatlin Gun; 
Harold Sprout close to the Spanish Armada; the wily Talleyrand cheek by 
jowl with both Tariffs and Tanks; and the turbulent Protestant Reforma- 
tion, not to be outdone in such matters, linked with Propaganda, Pro- 
tectionism and the Proximity Fuse. 

Military engagements, diplomatic maneuvers, a touch of economies, a 
smattering of law, allusions to national cultures, a good deal about power 
politics, some references to the United Nations—all are present. What 
theories give them coherence and meaning? What criteria mark off the 
significant event, the important personality, the durable ‘‘relation’’ from 
the insignificant, the trivial and the transitory? Such questions are more 
easily asked than answered. Clearly some kind of theory is needed, else 
the work becomes, at best, a superficial descriptive survey and, at worst, 
a jumbled invitation to incoherence and confusion. 

Professor Hartman wrestles manfully with the questions and comes up 
with an answer which seems to this reviewer (who disclaims any expert- 
ness in such large matters) to invite as many difficulties as it purports 
to solve. 

Acutely aware of the risk of presenting a ‘‘shallow perspective of recent 


1See Palmer and Perkins, International Relations at p. 5 (1953). Professor 
Manning is quoted as saying that the student of international relations regrets ‘‘he 
does not better understand psychology, economics, diplomatic history, law, jurisprudence, 
sociology, geography, perhaps languages, comparative constitutional organization and 
so on down a long list.’’ Cf. Zimmern (ed.), University Teaching of International 
Relations (1939), from which the quotation is taken, and Wright, The Study of Inter 
national Relations, esp. pp. 16-61 (1955). 
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events,” he assures us that he seeks a ‘‘distinect theory’’ capable of re- 
lating a set of ‘‘basic principles’’ that will provide a framework for sorting 
and making meaningful future international events. At the same time 
a 


he insists that no rigid framework is possible, nor one that imposes 
greater unity upon the subject matter than is implicit in it.’’ This 
cautionary note is directed against those scholars who, he says, have tended 
to emphasize a ‘‘single cause for action on the part of nation-states, 
whether this be characterized as the desire for peace or the struggle for 


‘ 


power.’” (One wonders what ‘‘scholars’’ are so foolish as to merit this 


description.) His own preference is for a ‘‘conceptual tool’’ of a more 


variable kind. ‘‘ There is,’’ he tells us, ‘‘a single theme common to the 
actions of nation-states in the sense that they follow out in their policies 
their particular concept of their national interests. ...’’ Naturally, he 
warns, these concepts vary greatly depending on time, place and cireum- 
stance.* 

This reviewer, in the absence of any alternative theory of his own, is 
not inclined to scoff at this familiar echo of a very familiar theme. Yet 
he confesses to large doubts. These doubts center on the possibility of 
applying such an approach to the turbulent, amorphous and frequently 
contradictory forces and influences which tend to shape and affect state 
‘*behavior.’’ 

The difficulty with the approach is not merely one of definition, though 
certainly greater precision in the use of terms is needed (1.e., as between 
‘‘interests,’’ ‘‘objectives,’’ ‘‘principles,’’ ‘‘policies,’’ ‘‘commitments,’’ 
ete.) ;* nor is it merely one of identification and enumeration (7.¢., whose 
interests and what kinds are the objects of discourse).* It centers rather 
on the basic assumption that the significance of behavior can somehow be 
revealed by a process of analysis which avoids the tough job of probing 
beneath the surface manifestations of behavior to see what kinds of motives 
inspired it and why they did so. 


2 All quotations are from the Foreword at pp. vii and viii. 

$ The effort by Quiney Wright, Harold Lasswell and others to bring greater precision 
to the concepts and rhetoric of international relations is, of course, well known. See 
Lasswell and Kaplan, Power and Society (1950), and Wright, The Study of Interna 
tional Relations (1955). See also Mujor Problems of United States Foreign Policy 
1952-1953 (Brookings Institution), at pp. 373-375. Of course, the need for greater 
precision in the use of prose does not mean that the social sciences should attempt to dis 
place their normal mode of discourse by introducing the symbolic language of mathemat 
ies. This reviewer concurs in the judgment of Bernard Brodie that the few attempts of 
this kind which have appeared, seem ‘‘ forced, perverse and usually ludicrous.’’ Brodie, 
Scientific Progress and Political Science (Rand Corporation Paper P—968, 1956) at p. 5. 

‘Readers familiar with the so-called ‘‘interest’’ approach in legal philosophy are 
aware of the elaborate enumeration of Roscoe Pound’s, indicated in his Outlines of 
Jurisprudence 96 et seq. (1943). For criticism of attempts to apply this approach to 
the analysis of interstate behavior in the absence of greater sociological knowledge 
and insights, see Stone, The Province and Function of Law 492 (1946). This re 
viewer has always considered ‘‘interests,’’ defined as ‘‘demands or desires which people 
individually or in groups seek to satisfy,’’ as merely a partial means of identifying 
the ingredients of actual or potential conflict. As such they are hardly an adequate 
‘conceptual tool’’ by which to understand or evaluate individual or collective conduct. 
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This is no place to explore the issues raised by these doubts. Suffice it 
to suggest that Professor Hartman’s analysis fails to dispel them. 

Leaving abstract comments, inspired by the Foreword, and turning to 
the book’s contents, it should be recalled that it is intended as a vehicle 
for undergraduate instruction at the college level. Viewed from this angle, 
this reviewer believes that both subject matter and organization are well 
suited to provide an over-all awareness of much that is relevant to an 
understanding of contemporary history. Whether this over-all awareness 
will be deepened and informed by the kinds of insights that might be 
engendered through a more thorough probing of fewer topics must, how- 
ever, remain doubtful. 

As previously indicated, the book covers a wide front embracing such 
topics as the ‘‘fundamentals’’ of the state system, national power and 
foreign policy, the relations of states, disputes settlement, the problem of 
power and power patterns and the foreign policies of all the major Powers 
and many of ‘the minor ones. ‘‘Case studies’’ are frequently introduced 
to give concrete bite to the expository material. 

Included in the part devoted to the ‘‘Relations of States’’ is a chapter 
on international law. It totals 19 pages or three percent of the total vol- 
ume—an allotment which seems to be about par for writers in this area. 
While Professor Hartman’s treatment of ‘‘law’’ is one of sympathetic in- 
dulgence, he yet slips into the familiar error of describing it as ‘‘the formali- 
zation of the status quo.’’ The half-truth conveyed by this assertion is 
only partially atoned for by the author’s later inconsistent concession that 
there are no gaps in law nor any issues which could not be settled on a 
legal basis if the parties so desired. 

Despite its overly ambitious promise of a ‘‘distinct theory’’ capable of 
providing clues to the future, the book, as a whole, shows a good deal of 
imagination, a sophisticated awareness not only of the nature of contempor- 
ary problems but of their historic antecedents and a considerable skill in 
compressing a complex body of material. Furthermore, his occasional 
use of ‘‘case studies,’’ especially in Part V, is calculated to make the work 
an interesting teaching tool. The reader may not agree with the author’s 
judgment here and there; furthermore, he may feel that the author has 
knocked down quite a few straw men. At the same time he is likely to 
recognize that the work is characterized throughout by a sense of balanced 
realism which contributes to an understanding of a tough and elusive 


subject. 
Harpy C. Dimuarp 


The United Nations: The First Ten Years. Edited by B. A. Wortley. 
New York: Oceana Publications; Manchester: University of Manchester 
Press, 1957. pp. viii, 206. Index. $5.00. 


This is a very stimulating book. A comparison with the volume on the 
first ten years of the League is inevitable. The present volume is superior 
to the League volume. For one thing it is written ab ezteriore and is 
less pious than the latter. For another it contains more meat. Chapters 


1958] BOOK REVIEWS AND NOTES 561 


deal with United Nations organs, a few specialized agencies, plus GATT, 
and are very substantial and even technical (especially Chapters 9 and 10, 
on the International Bank and Fund), reflecting, perhaps, the Manchester 
approach. 

There is no call to agree or disagree with the opinions expressed by the 
nine or ten authors of these chapters. Also there is no chapter of ‘‘con- 
elusions’’ or ‘‘summary’’ to be found here. Perhaps the title would have 
been more accurate if it had begun ‘‘Some Aspects of.’’ A very brilliant 
little book. 

Pitman B. PorTer 


Canada and the United Nations. By F. H. Soward and Edgar McInnis. 
New York: Manhattan Publishing Co., 1956. pp. xi, 285. Index. 
$3.00. 


This volume is the fifth in a series of national studies of the réle of states 
in international organization which has so far limited itself to such lesser 
Powers as Denmark, Israel, Switzerland, and Sweden, although the project 
has wide coverage. In presenting the story of Canada’s contribution, 
the two authors have gone beyond its title and have included ‘‘a dis- 
cussion of NATO as an alternative approach to security and of the Colombo 
plan as a significant feature of Canada’s policy with respect to the under- 
developed countries.’’ 

Following a preliminary chapter that gives the historical background 
on the formation of the United Nations, there is an examination of the 
functioning of the organization, stressing the leadership Canada assumed 
both in matters of policy and personnel. Canada has long since grown 
out of the narrow concept so long held that her function was merely as 
an interpreter of the New World to the old, or vice versa, in Anglo-Ameri- 
ean relations. Today in international organization Canada has demon- 
strated that she will follow a distinctive course. As a Power of middle 
rank she has played a significant rdle based upon a certain degree of real- 
ism unhampered by traditional obsessions. Aware that the implementa- 
tion of many major projects must eventually rest with the larger leading 
states, Canada has adopted the attitude of securing general commitment 
and then furnishing aid commensurate with her position, such as was done 
in Korea. That conflict also illustrated another aspect of Canada’s réle 
as mediator, particularly in reconciling such divergent Powers as America 
and India over the exchange of prisoners. In the words of the authors: 


A country like Canada . . . may legitimately feel at times that there 
is a genuine disparity between its responsibilities and its influence, 
and membership in the United Nations, insofar as it means an in- 
crease in responsibilities without an appreciable advance in influence, 
exacts a price that is far from negligible in return for its contribution 
to the creation of the kind of world that Canada’s national interests 
demand. 


In assigning the task of preparation of this volume to Messrs. Soward 
and McInnis the Carnegie Endowment chose wisely. Both men, through 
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the combination of scholarship and practical experience, have a rich knowl- 
edge of Canadian international relations to share with their readers. The 
merit of this little volume under review, particularly the chapters authored 
by Professor Soward, is to be found in the easy weaving together of the 
diverse strands, the copious illustrations and quotations, and the compact- 
ness of the language which advances the narrative. Canadian readers 
will have added appreciation of the way domestic politics are related to 
policy determination on the international scene. 
LioneL H. Laine 


La Gréce et les Nations Unies. By S. Calogéropoulos-Stratis in collabora- 
tion with P. A. Argyropoulo, 8S. Castanos and D. Sidjanski. New York: 
Manhattan Publishing Company, 1957. pp. v, 190. Index. $3.00. 


This volume is one of the country studies initiated in 1956 by the Car- 
negie Endowment for International Peace to determine the place which 
the United Nations occupies in national policies, and the attitudes of various 
Member and non-member nations. The study reflects the degree of com- 
fort a small nation like Greece could derive from an international organiza- 
tion which aims at a more effective way to peace than the old spheres of 
influence in a balance-of-power system. In this context it explores the 
réle of the United Nations in the defense of Greek independence and ter- 
ritorial integrity, which were threatened from 1946 to 1949 by the Soviet- 
satellite pressure in the form of a guerrilla war against Greece. In dis- 
cussing Greek action in the United Nations on questions of security and 
self-determination, the authors stress the unresolved Cyprus question, which 
has been brought before the General Assembly each year from 1954 to 
1957. As a background to these issues the authors analyze the foundations 
of Greek foreign policy with an insight which their experience affords. 

While the book broadly explores the national experience of the Greeks 
with the United Nations, its authors might have usefully developed in 
more detail the Greek position on the major international issues. Be that 
as it may, their present study is unique and should be welcomed by stu- 
dents of international relations and Greek affairs. They have presented 
a constructive and useful analysis of the structure and function of the 
United Nations, stressing its value as a safety-valve in an international 
community which is overcharged with tensions and pressures of grave 
consequences. 

CHARILAOS G. LAGOUDAKIS 


The United Nations Trusteeship System. By James N. Murray, Jr. (Illi- 
nois Studies in the Social Sciences, Vol. 40.) Urbana: University of 
Illinois Press, 1957. pp. viii, 283. Index. $3.50, paper; $4.50, cloth. 


This volume presents an excellent historical survey of the formation, 
functioning and growth of the international trusteeship system set up 
under the United Nations Charter of 1945. As the author points out, the 
Trusteeship system is the outgrowth of ideas and practices developed from 
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the previous Mandates system under the League of Nations; and Part 
One, dealing with the formation of the United Nations Trusteeship Sys- 
tem, sets forth in careful detail a description of the League of Nations 
Mandates system, the San Francisco Conference of 1945, and the subse- 
quent setting up of the Trusteeship system and the organization of the 
Trusteeship Council in 1947. Because of its unusual and distinctive fea- 
tures, a separate chapter at the end of Part One is devoted to the Trustee- 
ship Agreement covering the former Italian colony of Somaliland. 

The bulk of Part Two deals with the functioning of the Trusteeship 
Council. Separate chapters deal with the mechanics of the Council and 
with Annual Reports, Petitions and Visiting Missions, upon which its main 
functional activities are based. A following chapter deals with the rela- 
tions of the Trusteeship Council with other organs of the United Nations. 

Except for its last two chapters, the book consists of a detailed historical 
account of the development and growth of the international trusteeship 
system from its inception up to 1955. There is little critical comment or 
evaluating discussion of the steps taken or decisions made in the building 
of this outstanding international machinery for shaping the government of 
some 18,000,000 underdeveloped people in colonial areas. The author’s 
central theme is, as he says, ‘‘the actual functioning of the international 
supervisory machinery involved,’’ not ‘‘the effects on a territory result- 
ing from a status of trusteeship.’’ As an historical survey the book is 
painstakingly done. As such, however, it deserves a more detailed index. 

To the casual reader perhaps the most interesting part of the book lies 
in the two concluding chapters, dealing with the diverse and difficult path- 
ways which lead to self-government or independence and setting forth the 
author’s own conclusions. 

As the author points out, the colonial policies of France, Belgium and 
Great Britain rest upon quite different fundamental objectives; and due to 
these differences and to ethnic and geographical complications, the Charter 
goal of ultimate independence or self-government for all trust territories 
must be sought often along quite different pathways. Nor will the end 
results be always the same. For instance, British Togoland, now having 
graduated from the Trusteeship system, has been led into a course not of 
isolated independence but of union with an independent British Gold 
Coast within the British Commonwealth of Nations. Does this spell the 
practical success or failure of the international trusteeship system? In 
the General Assembly Fourth Committee some representatives of non-ad- 
ministering states expressed grave doubts. But in the words of the author, 


if the people of a territory are assured adequate representation in the 
organs of an independent state or international union, and if, further, 
their choice is made freely under international supervision, who is to 
say that the requirements of trusteeship have not been met? 


Certain unsolved problems still present themselves and threaten possible 
future disruption. Unhappily, the United Nations Charter, while setting 
up the Trusteeship Council as one of ‘‘the principal organs of the United 
Nations’’ (Article 7) and clothing it with responsibility for the interna- 


564 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


tional supervision of the administration of Trust Territories, elsewhere 
speaks of the Trusteeship Council as ‘‘operating under the authority of 
the General Assembly’’ (Article 85). The framers of the Charter with 
great wisdom were meticulously careful to require that the Trusteeship 
Council be composed of an equal number of administering and non-ad- 
ministering states. In the Fourth Committee, determining trusteeship 
questions for the General Assembly, however, the non-administering states 
overwhelmingly outbalance the administering states. The viewpoint of the 
Fourth Committee, therefore, is bound to differ markedly from that of the 
Trusteeship Council. In ease of conflict, which shall prevail? 

After his painstaking and careful historical account of the building and 
development of the international trusteeship system, the author’s final 
conclusion is most hopeful, and, I believe, true. As he says: 


Perhaps the most encouraging result of this study is the realization 
that this organ of the United Nations is functioning successfully. .. . 
A survey of the formation and functioning of the trusteeship sys- 
tem leaves the over-all impression that the system is . . . functioning 
well. 

Francis B. Sayre 


The Refugee and the World Community. By John George Stoessinger. 
Minneapolis: University of Minnesota Press, 1956. pp. v, 239. Index. 
$4.50. 


This work, the author of which is himself an ex-refugee and a former 
officer of the International Refugee Organization in the Far East, is a 
general survey of the problem of refugees, displaced persons and stateless 
individuals in the 20th century. Concentrating primarily on the years 
following World War I, the author stresses what he considers to be a feature 
unique to this period, that is, ‘‘the immense difficulty, often impossibility, 
of finding a home’’ for the contemporary refugee. The purpose of the 
book under review is to describe and evaluate the successes and failures of 
the various methods resorted to by the world community since 1917 in 
order to find a home for the international exile. 

The work is divided into three main parts. Following a brief introduc- 
tion on the Refugee and the Rights of Man, appear sections on the League 
of Nations Era and World War II, the International Refugee Organiza- 
tion, After IRO. Within each section the author proceeds chronologically, 
describing the successive efforts of the world community to cope with each 
man-created Diaspora. The author concentrates on the history of the 
various international devices tried one after another in order to find a solu- 
tion for the ever-recurring problem of exiles, beginning with Nansen’s work 
and ending with the latest specialized agencies of the United Nations Or- 
ganization. He also attempts an evaluation of the policies of these succes- 
sive organizations, from the early emphasis on legal assistance to the pres- 
ent stress on rehabilitation and resettlement. 

Since the work is a broad and comprehensive survey of approximately 
forty years of international activity in an often complex and difficult field, 
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it never really concentrates on any one aspect of it or analyzes exhaustively 
any one of the many problems inherent in it. Only a general picture of 
the many facets of the world’s effort on behalf of the refugees is given, 
including brief analyses of the effectiveness of the various international 
agencies, of the various trends in international assistance and the different 
forms of the aid given to refugees, of the repatriation and resettlement 
schemes tried as a solution for the problem and of the present status of 
the remaining exiles. 

On the whole the problem is treated sympathetically and ably. The 
book is well written, and as a general survey of international work in the 
field of ‘‘refugeedom’’ it is very good. Perhaps the author overstresses 
the international aspects of the solution to the problem and tends to mini- 
mize the effectiveness and feasibility of individual state action. The work 
was written prior to the Hungarian revolt, or the author might have modi- 
fied his views on the effectiveness of state action, since the Hungarian 
refugee problem was disposed of rapidly and efficiently through the uni- 
lateral efforts of a half-dozen states. In spite of the author’s obvious 
predilection for an institutionalized international agency maintained perm- 
anently for the solution of refugee problems as they arise, the death of 
the International Refugee Organization leaves the world with no such organ 
at present and the answer must be sought necessarily within the frame- 
work of individual state policy. Nor is this solution always inferior to 
that provided by an international agency, as the author generally seems to 
think. 

GEORGE GINSBURGS 


Das Vertragsrecht der Internationalen Organisationen. By Karl Zemanek. 
(Rechts- und Staatswissenschaften, Vol. 15.) Vienna: Springer-Verlag, 
1957. pp. xii, 159. Index. $6.45. 


The word ‘‘ Vertrag’’ in German means both treaty and contract. Hence, 
this is a monographiec study of the treaties as well as contracts concluded 
by international organizations. The author, assistant professor of inter- 
national law at the University of Vienna Law School, can be regarded as 
a young member of the ‘‘ Vienna School’’: his basic approach is that of his 
teacher, Professor Alfred Verdross; his theoretical reasoning is based on 
Hans Kelsen; his foundation for the theory of international organizations 
is this reviewer’s work of 1929 on the Union of States. The book is done 
with extreme care: a comparative study of universal and regional, general 
and specialized organizations, their constitutions and practice, taking into 
consideration all relevant national and international court decisions. 

By way of introduction, the author deals with the concept of inter- 
national organizations, their personality in international and municipal 
law, and their organizational structure. The second and principal part 
consists of three sections. 

In the first section the author investigates the treaties. He distinguishes 
the constitutional (agreements between international organizations), the 
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institutional (e.g., Conventions on Privileges and Immunities, Headquar- 
ters Agreements) and the functional (e.g., under Article 43 of the U.N. 
Charter) agreements. They are no doubt international treaties, although 
of a novel type, and the law applicable to them is international law. He 
studies in a detailed and interesting way the problems of the organs com- 
petent to conclude these treaties, the procedures of conclusion, ratification, 
accession, ‘‘acceptance,’’ registration, and the settlement of conflicts arising 
out of these treaties. 

The second section deals with the contracts made under the internal law 
of international organizations; this is also international law, although 
of a hierarchically lower order. Pro foro interno international organiza- 
tions have a capacity to legislate, creating general abstract norms; this 
capacity has its legal basis for validity in the corresponding norms of the 
constitution. Here belong the Staff Regulations (the Statutes, so to speak) 
and the Staff Rules (the executive ordinances, so to speak). These gen- 
eral norms dre applied to a single concrete case in the contracts of appoint- 
ment of international civil servants. The legal analysis of these contracts 
is very interesting. On the one hand, the international civil servant, by 
accepting the contract, submits not only to the internal law of the inter- 
national organization concerning its functionaries, but also to its pos- 
sible change in the future. On the other hand, the individual conditions 
of appointment can only be changed by common consent. These contracts, 
therefore, are not merely private law contracts; they have statutory as well 
as contractual elements. As they are contracts under the internal law 
of international organizations, ¢.e., under international law, they are ex- 
eluded from the jurisdictioa of municipal courts, not by way of privileges 
and immunities, but ratione materiae. Conflicts arising out of these con- 
tracts today go before international courts, the Administrative Tribunals: 
international law, the internal law of the international organizations, Staff 
Regulations, Staff Rules, the individual econtract—the lacunae filled out 
by the general principles of law—are the applicable law. 

Particularly novel is the author’s treatment of the contracts on 
sultation’’ between governmental international organizations and private 
international organizations. Here we have a field of law which is newer 
and, hence, even more fragmentary than the law of international civil 
servants. The norms are, at this time, unilaterally posited by the inter- 
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national organizations. 

Finally, there are the private law contracts. The author correctly starts 
from the thesis that the capacity of international organizations also to con- 
clude private law contracts, a capacity which is one and the same in all 
member states, has its legal origin, in the last analysis, in international law, 
namely, the basic treaty. But, since international organizations at this 
time have no private law of their own, the applicable law is always a foreign 
municipal law. International organizations can appear before municipal 
courts as plaintiffs, but usually cannot be brought into these courts as de- 
fendants without their consent. Here we have a true problem of privi- 
leges. This lack of competent tribunal is nowadays being remedied, either 
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by waiver of immunity or by contractual submission to private arbitration. 
Theoretically, there is the possibility of the establishment of an interna- 
tional court for private law actions. 

While we fully agree with the author’s explanations, we would like to 
make two remarks: The problems of what courts are competent and what 
law governs also exist outside the realm of the law of international organiza- 
tions, and even within this realm may sometimes be a little more compli- 
cated. On the other hand, a large group of international organizations, in 
which these problems are of peculiar importance, are not included in this 
investigation; namely, those international organizations, also created by 
states through basic treaties, but organized as private law corporations or 
banks, of which ‘‘Eurofima’’ in Europe and the new International Finance 
Corporation at Washington are good examples. 

The continuous development of international organizations of many types 
and forms poses many problems of utmost importance, not only for the law 
of these organizations, but also for the future development of general 
international law. Yet the literature on international organizations is, to 
a great extent, purely descriptive, trying to show what they do and not 
what they are—partly political, partly under the spell of wishful thinking. 
On the other hand, really legal treatment of international law often ne- 
glects the law of international organizations, treating them only as an ad- 
dition or appendix. What is very necessary is a strictly legal, analytical 
and systematic study of the law of international organizations. The book 
under review fulfills these postulates. It is an excellent contribution. 


Joser L. Kunz 


Annuaire Européen (European Yearbook). Vol. 111. Published under the 
auspices of the Council of Europe. The Hague: Martinus Nijhoff, 1957. 
pp. xix, 534. Index. Gld. 25.50. 


Seven articles, 12 documentary chapters, and a comprehensive biblio- 
graphical section made up this third issue of what is destined to be an 
increasingly useful standard work of historical reference. This volume only 
completes the movement toward European integration through 1955 and 
so postpones all notice of the European Economie and Atomic Energy 
Communities * until the next issue. One new organ appeared, the European 
Civil Aviation Conference, which is to meet annually. Drs. B. Landheer 
and A. H. Robertson, the joint editors, are making their Yearbook a 
documentary record of the progress of European integration, which pro- 
liferates so rapidly that only the chronologies and bibliographies are up to 
date. In the third issue for 1955 they are still publishing treaty texts 
of 1950. 

The centripetal movement in Europe is impelled by the Council of 
Europe (Statute, May 5, 1949) and the Organization for European Eco- 
nomic Co-operation (Convention, April 16, 1948). The European Coal 
and Steel Community (Treaty, April 18, 1951) fulfills its special functions 


1 For texts of the relevant treaties see 51 A.J.I.L. 865-1004 (1957). 
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through the High Authority, but its Assembly and Court of Justice are 
common to other ‘‘communities’’ or organizations. Within the system the 
three states of the Benelux Customs Union have been unifying their 
economies since 1943, and the Western European Union has existed since 
1948 as a political pivot with an extensive social program. Alongside these 
is the Nordie Council, in which Finland and Iceland participate. As a 
matter of policy it is hoped to bring the Central Commission for the Naviga- 
tion of the Rhine, dating back to 1815, into the system. Membership varies 
from the six states of the ‘‘supranational’’ community treaties, to 14 in 
the Council of Europe and to 17 in the Organization for European Eco- 
nomic Co-operation; but all have working arrangements with other states, 
especially the United Kingdom. 

Most of the initiative for European integration comes from the Council 
of Europe and OEEC. The Council in 1955 saw the signing of the first 
multilateral Convention on Establishment, the tenth instrument in a series 
concerning human rights, social security, culture, diplomas and patents. 
In technical fields its creations were producing results. The International 
Commission on Civil Status was indexing national laws to prepare a con- 
vention on that complex subject; the ministers of transport on October 
20, 1955, signed a Convention establishing ‘‘Eurofima,’’ the European 
Company for the Financing of Railway Rolling Stock; the European 
Organization for Nuclear Research (CERN) was pooling the scientific re- 
sources of 12 states; and the European Civil Aviation Conference was 
launched in 1955 by 19 states to work on the problems of intra-European 
air transport. The Organization for European Economie Co-operation in 
1955 improved its Europear. Productivity Agency, which increases in im- 
portance, negotiated a European monetary agreement to put convertible 
exchange on a permanent basis when the European Payments Union ceases, 
and brought up to date its code of liberalization of trade and invisible 
transactions, providing a point of departure for both the Common Market 
Treaty and the ‘‘free trade’’ movement in OEEC itself. Its Customs Co- 
operation Council has a committee operating under the Convention on the 
Valuation of Goods for Customs Purposes, and in 1955 it amended its other 
1950 Convention on Nomenclature for the Classification of Goods in Cus- 
toms Tariffs, both conventions being also groundwork for the Common 
Market Treaty. 

The editors of the Yearbook publish articles that are excellent in them- 
selves but slight as compared with the material in the extensive bibliographi- 
eal reviews they include. Henri Rolin of Belgium proposes that the hour 
of conciliation as a method of pacific settlement has struck for the easing 
of East-West tensions; his insistence that conciliation has been neglected 
is given a practical turn by cogent suggestions for its procedural improve- 
ment. Ludovici Benvenuti’s report to the Council of Europe on ‘‘ Western 
Policy towards the U.S.S.R. and the Satellite Countries’’ and the Council’s 
recommendation are of interest to Americans because they show we are of 
the same mind on both sides of the Atlantic. The sociological aspects of 
European integration (B. Landheer) and European cultural policy (Wil- 
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helm Cornides) are the subjects of two thoughtful articles. Articles on the 
European Productivity Agency (Edwin Fletcher), the European Organi- 
zation of Posts and Telecommunication (Edouard Bonnefous) and on 
‘‘Eurofima’’ (H. T. Adam, reviewed below), give that intimate under- 
standing that only those associated with the work can reflect. 


Denys P. Myers. 


European Integration. Edited by C. Grove Haines. Baltimore: The 
Johns Hopkins Press, 1957. pp. xvi, 310. Index. $5.00. 


We have here a collection of papers growing out of a conference held in 
1956 at the Bologna Center for International Studies of the Johns Hopkins 
University. The names of the contributors—Van Zeeland (Preface), Bat- 
taglia, Duroselle, Kohn, Malik, Wilgress, Comunafer, Carrington, to name 
but a few and these not on the basis of any qualitative selectivity—, plus 
the expert editing of Dr. Haines, would insure a striking volume whatever 
the subject matter. When, in addition, the crucial current problem of 
European integration is discussed in various aspects—historical, economic, 
political, social, and so on—the reader has an extremely valuable introduc- 
tion to international affairs. 

Needless to say, there is no easy optimism in evidence here, nor any cock- 
sure conclusions. Instead we have a thoroughgoing and almost sociological 
exploration of one of the great central issues of our time. 


Pitman B. PorrTer 


Société Européenne pour le Financement du Matériel Ferroviaire (Euro- 
fima). By H. T. Adam. The Hague: Martinus Nijhoff, 1957. pp. 21. 


Les Etablissements Publics Internationaux. By H. T. Adam. Paris: 
Librairie Générale de Droit et de Jurisprudence, 1957. pp. ix, 323. 
Index. 


In his small essay, which appears in Volume 3 of the European Year- 
book, reviewed above, p. 567, Professor H. T. Adam, of the University of 
Paris and of the Secretariat of the Council of Europe, gives an extremely 
interesting analysis of the European Society for the Financing of Railroad 
Equipment. The idea was born out of the necessity to replace European 
railroad equipment destroyed during the second World War, and of the 
conviction that it can be done successfully only by European co-operation. 
Hence on October 20, 1955, a convention was signed approving the estab- 
lishment of the Society. Its principal task is to find capitalists to lend it 
1500 million Swiss franes for the renewal of railroad equipment. The 
idea of its structure was taken from the American equipment trust, but 
modified according to the necessities of Europe. For the actual legal 
structure the Bank for International Settlements served as a precedent, 
although the structure is in some aspects different from that of the Bank. 
The stockholders are the railroads of fourteen European countries, most 
of them members of the Council of Europe, but including also Spain, 
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Switzerland and Yugoslavia. The governments of which the railroads ar: 
the stockholders in the Society are individual guarantors of contracts 
made by their railroads with Eurofima, but also exercise some control. 

We have here, in fact, an international semi-governmental corporation ; 
but in law it is a Swiss corporation, establishment of which is approved 
by an international convention. It would, therefore, have to be subject to 
Swiss law. But the Swiss Code of Obligations, and the laws of other par 
ticipating countries would not allow some of the legal transactions of the 
Society. Hence, the Statutes annexed to the convention, as a piece of 
special international legislation, derogate from the corresponding parts of 
Swiss law and this Swiss law, as so changed by international law, becomes 
through renvoi applicable as the lex loci in the courts of the other pa: 
ticipating countries under principles of conflict of laws. There is, further, 
as part of international law, the Additional Protocol, regulating the rela 
tions between Switzerland, as the state of the domicile, and other countries 
This Protocol gives the Society special privileges and exonerates it from 
Swiss taxation. It is a fascinating analysis and reads like an addendum 
to Philip C. Jessup’s Transnational Law. 

The growing number of institutions such as Eurofima had induced Pr 
fessor Adam, who in 1949 wrote an excellent book on the European Organi 
zation for Economic Co-operation,’ to write a book on what he calls, by 
analogy to the Etablissements publics of French administrative law, Eta! 
lissements Publics Internationaur ; we may perhaps say in English: Pu)! 
International Corporations, or Public International Authorities. They a: 
particularly frequent in Europe. The Annex (pp. 199-312) gives the 
basic documents of ten such institutions, but the text (pp. 1-197) deals 
with many more. Chapter VI analyzes some of the newest institutions of 
this type, including the quasi-universal International Finance Corporati 
the Statutes of which were adopted by the Board of the Internation 
Bank for Reconstruction and Finance on July 24, 1956, or—on a supra 
national basis—the Entreprises Communes of the Euratom Treaty. 

Our era, the author states, is the era of international organizations. But 
within them a distinction imposes itself—the distinction between interna- 
tional organizations, properly speaking, and the International Public 
Authorities. The author recognizes that the development of these inst! 
tutions is in evolution, but holds that they demonstrate progress along 
three lines: in international law there is progress from treaty to institution; 
in international organization, they have authority vis-a-vis the states 
question; and thirdly, they have individuals as the direct beneficiaries of 
their functions. 

It is on their distinction from international organizations, proper) 
speaking, and on their similarity with the établissements publics of mu- 
nicipal law, that the author bases the definition of these new institutions. 
For he fully recognizes that they are different as to activities, as t 
juridical regime, as to powers and means of functioning. It is his task 
to find their common characteristics for the purpose of legal construction 


1 See this reviewer’s comments in 44 A.J.I.L. 228-229 (1950). 
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International organizations, properly speaking, whether regional or quasi- 
universal, whether general or specialized, whether international or supra- 
national, are organs of the international co-operation of sovereign states. 
But these new institutions are public international services, founded by two 
or more states, independent of any international organization; they fulfill 
a task of material execution or regulation for the benefit of individuals; 
they have contracts and contacts with an indefinite number of individuals ; 
they are operational units, having a legal and material autonomy vis-a-vis 
the states in question, and proceed with their own materials, agents, re- 
sources. They are independent vis-A-vis governments, but are often subject 
to the municipal law of the state of domicile, in both these respects different 
from international organizations. Hence, neither the original Bank for 
International Settlements, the present International Atomic Energy 
Agency, nor the European supra-national Coal and Steel Community be- 
longs here. Although international organizations often perform tasks of 
material execution, they do so as a part of normal international organiza- 
tions. We would like to add here that these new institutions are also 
legally very different from organizations based on a contract between a 
sovereign state and one or more foreign private corporations, such as the 
Suez Canal Company or the new Iran Oil Consortium, although here also 
similar problems as, e.g., the problem of the applicable law, may arise. For 
in spite of all distinctions from international organizations, properly speak- 
ing, the new institutions have one thing in common with them: they are 
founded by sovereign states; their legal basis is not a contract of private 
law, but a treaty. 

These new institutions can be classified according to several criteria. 
According to the degree of internationalization, there are institutions of 
international interest, but without an international regime or organ, such 
as the St. Lawrence Seaway ; there are institutions of international interest 
and with a certain international regime, such as the Luxembourg Railways 
or the Tunnel under Mont Blanc; finally, there are, the full-fledged insti- 
tutions, such as Eurofima. According to the nature of their activities 
they are either regulatory authorities, such as the Communist Danube 
Commission, or organs either for construction—which may be called inter- 
national public works—or for exploitation, or for both. According to 
their nature they may be under the regime of public or of private law. 

The reality of power of an international organ lies not in the function, 
but in an independent will superior to that of a member state, with no 
possibility of a veto by a single member; hence the possibility of making 
by majority vote decisions which are legally binding and which have a 
definitive and executive character. But there are institutions with re- 
stricted or imperfect powers. 

As to the determination of the applicable law, all these institutions are, 
in the first place, governed by international law: the treaty which forms 
the legal basis, and the statutes which are often annexed to the treaty. 
They may have immunity from national law (such as the Danube Commis- 
sion) ; they may have the status of a private corporation of the state of 
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their domicile and be subject secondarily to the municipal law of the state 
of domicile. As treaty and statutes (of the rank of international law) 
never suffice for the innumerable contracts these institutions have to make, 
recourse to municipal law may be necessary: the law of the state of domicile, 
as changed by treaty and statutes, and the principles of conflict of laws. 

Just as functions of construction and exploitation or regulation directly 
for individuals and proper powers are characteristic of these institutions, 
thus also proper resources, financial autonomy. They do not depend on the 
discretion of the member states, on the quotas to be paid by them. 

The work of Professor Adam is an analytical work in a new field and 
therefore has a pioneering character. He brings to his task an extra- 
ordinary detailed knowledge of these new and complicated materials in- 
volving foremost institutions only recently set up in Europe, which are 
not particularly well known in this country. He brings to his task the 
fine analytical talent of a good jurist, absolute scientific objectivity, clear 
distinction between what the law is and mere proposals de lege ferenda 
or critiques of the positive law. In the field of international organization 
much work has to be done on analytical lines. In this respect Professor 
Adam’s work is a very valuable and welcome contribution. We fully 
agree with the last words with which M. P. H. Teitgen, a former Vice 
Premier of France, closes his preface: ‘‘Voict donc un bon auteur pour 


un beau sujet.’’ 
JoseFr L. Kunz 


The United States Attorneys General and International Law. By David 
R. Deener. The Hague: Martinus Nijhoff, 1957. pp. xiv, 415. Gld. 
26.50. 


[It will doubtless come as a surprise to those of us whose first text on 
international law was Moore’s Digest to find how many of the State De- 
partment documents had their origin in opinions of the Attorney General. 
Somehow we had thought that the functions of the Attorney General were 
confined to Constitutional law. Professor Deener, in a careful and schol- 
arly examination of the background of cases and incidents, shows us how 
significant has been the part played by opinions of the Attorneys General. 

The list of chapters in Part B, Opinions on the Law of Nations, reads 
not unlike the table of contents of a standard textbook—relation to mu- 
nicipal law, international status, territory and nationality, jurisdiction, 
diplomatic and consular relations, international agreements, international 
reclamation, neutrality, and war; and the cases and incidents cited are the 
classic ones of the American textbook. 

Part A, Legal Advice, is devoted to an analysis of the function of the 
Attorney General, the requests that come to him for an opinion, the 
formulation of the opinion, its legal force, its practical effect, and the 
political pressure under which opinions are given, this last chapter on 
‘*Polities’’ opening with the pleasant story of President Jackson calling 
upon his Attorney General to ‘‘find a law authorizing this action or | 
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shall find an Attorney General who will.’’ If the author’s discussion of 
the ‘‘realist’’ school may seem academic in places and somewhat remote 
from international law, it makes good reading just the same. The con- 
clusion is reached that ‘‘on the whole, the interpretations and applications 
of international law made by the Attorneys General find support in the 
writings of publicists and in actual state practice,’’ and are therefore not 
‘‘necessarily directed to the implementation of policy,’’ as suggested by the 
International Law Commission. 

This is a stimulating and instructive volume which more advanced 
students interested in the origins of foreign policy in relation to interna- 
tional law will appreciate. 

C. G. FENWICK 


An Introduction to American Foreign Policy. By Edgar 8S. Furniss, Jr., 
and Richard C. Snyder. New York: Rinehart and Co., 1955. pp. xii, 
252. Index. $3.00. 


Dynamics of International Relations. By Ernst B. Haas and Allen 8. 
Whiting. New York: MeGraw-Hill Book Co., 1956. pp. xvi, 557. 
Index. $6.00. 


An Introduction to American Foreign Policy offers much realistie back- 
ground on the subject in regard to its historical, social and political setting, 
reaching from 1798 to the present time. It includes an introductory 
chapter on ‘‘The Study of Foreign Policy’’ which deals with the nature of 
international politics, national interests, objectives and techniques and 
some very useful ‘‘criteria for judging the content and formulation of 
foreign policy.’ The concluding chapter deals discerningly with ‘‘The 
Problem of Policy Making.’’ The selected bibliographies attached to the 
various chapters have been collected with obvious care and success. 

Professors Haas and Whiting endeavor ‘‘to work out a different 
methodology for the study of international relations, as well as to provide 
the student with a basic text.’’ They ‘‘have attempted to synthesize the 
study of political behavior and social action with an analysis of inter- 
national relations as one manifestation of group aspirations. . . . Groups, 
élites, and, to a lesser extent, nations are the primary actors studied. The 
scheme of international affairs which emerges is thus a compendium of the 
ways in which shapers and conditioners of policy view their mutual inter- 
relations, in terms of their native ideological and institutional frame- 
works’’ (pp. vii-viii). The authors deserve full credit for their endeavor 
to apply the behavioral approach to the study of international relations, 
though the results leave the reviewer, for one, with many more questions 
and doubts than with new answers and insights. 

Many chapters of the book are good, some very good and some excel- 
lent, but most of them do not show any impact of the behavioral approach. 
For instance, the two standard-type chapters on international law simply 
bow out with the statement that international law ‘‘ranks as yet another 
of the means available to élites in their efforts to realize ends abroad’”’ 
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(p. 426). The chapter on American Foreign Policy-Making is very inter- 
esting, and to some extent very enlightening—for instance when dealing 
with ‘‘the contrast between the formulation of the European Recovery 
Program and post-1944 policy in the Far East’’ (pp. 280-82, 287-89). 
This chapter is indicative of additional opportunities for understanding 
which may be reached through the behavioral approach. Other chapters 
show more clearly the limitations of the method and even its dangers when 
it is foreed into a Procrustean bed. An example is the chapter on Nazi 
Germany which is full of misconceptions and omits many essential factors 
and, in addition allows itself some contradictions. For the treatment of 
the Third Reich one cannot claim altogther the excuse which the authors 
put forward—as a correct general proposition—that ‘‘empirical material 
is frequently unavailable or inaccessible, especially in the case of under- 
developed countries and totalitarian regimes’’ (p. viii). 
JoHN Brown Mason 


Allied Wartime Diplomacy: A Pattern in Poland. By Edward J. Rozek. 
New York: John Wiley and Sons, 1958. pp. xiii, 481. Index. $6.95. 


The Fate of East Central Europe: Hopes and Failures of American Foreign 
Policy. By Stephen D. Kertesz (editor). Notre Dame: University of 
Notre Dame Press, 1956. pp. xii, 463. Index. $6.25. 


Mr. E. J. Rozek, a naturalized American citizen of Polish birth, has 
made a true contribution towards a better understanding of the wartime 
story of Poland by inserting in his book long extracts from documents 
hitherto unknown. The former Prime Minister, 8S. Mikolajezyk, opened 
to him the archives of the Polish Government-in-exile as well as his private 
files. Thus many Polish records of conversations held by the wartime 
Polish leaders with the British, American, and Soviet governments could 
be printed for the first time. The publication of the Polish documents 
does not change the basic image of what happened, but adds many inter- 
esting data. 

The author’s error consists in his detaching the Polish question from the 
whole complex of Western-Soviet relations during the era of the ‘‘Grand 
Allianee,’’ without referring to other problems, political and military, 
which preoccupied the Western Powers at the time. This faulty method 
of investigation has brought about unexpected results. The author says 
that he intended to make a contribution to a better understanding of 
Soviet foreign policy; he has written instead a harsh indictment of 
Prime Minister Churchill, Foreign Secretary Eden, British political parties 
and press, and to a much lesser extent of President Roosevelt and his 
advisers and collaborators. Although Stalin’s duplicity and imperialism 
are not forgotten, the reader is led to believe that Churchill was the other 
black character in the Polish tragedy, who, without misgivings, sold 
Polish territory and independence to a totalitarian Russia. It is true that 
Churchill, as practically everyone else in the West, succumbed at that time 
to the belief that Stalin had only limited objectives. But the same 
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Churchill unsuccessfully urged in 1943 the undertaking of military opera- 
tions in the Balkans and in 1944 in the Danubian area in order to intro- 
duce British and American troops in as many Eastern European countries 
as feasible before the Soviet soldiers could occupy them. The author did 
not use the Soviet documents, although they have been published. 

Despite its shortcomings the book is a timely reminder of the earnest 
Western efforts during the last war to lay the foundations of mutual 
trust for postwar co-operation with the U.S.S.R. If this policy proved 
to be sterile, is there any solid reason for the present wave of wishful 
thinking? 

The collective work edited by Professor $8. D. Kertesz is a survey of 
American foreign policy towards Eastern Europe and of the developments 
in each of the countries of this area after their gradual absorption within 
the Soviet orbit. Because the book was written by no less than seventeen 
authors, there is an unavoidable lack of unity of thought; however, the 
variety of standpoints is interesting in itself and practically all chapters 
are written competently. 

The chapter on American policy in 1941-47 by Professor Philip E. 
Mosely fully restores the over-all perspective of which Mr. Rozek lost sight. 
Professor Mosely explains why the American and British governments 
felt in 1941-45 that they had no effective means to determine the postwar 
fate of Eastern Europe. He states briefly the main reason: 


The experience of World War II suggests that the only way in which 
the United States could have exercised a determining influence on the 
postwar status of East Central Europe was to appear there with large 
military foree. (p. 61.) 


This is the main key to a better understanding of not only the American 
and British wartime, but also postwar, policies. 

The slogan of liberating Eastern Europe, so popular in 1952-53, finally 
foundered amidst the tragic Hungarian events because it was propounded 
without any relation to the nuclear stalemate that had frozen the European 
status quo. Professor Mosely laconically formulates the conclusion: ‘‘ 
hope, divorced from power, is not a policy.’’ (p. 74.) Assuming that 
another author, Mr. Robert F. Byrnes, is right in interpreting the current 
American policy as not attempting ‘‘the forceful ejection of Soviet 
authority from East Central Europe’’ (p. 95), an interpretation confirmed 
by the Hungarian events, the sad but unavoidable conclusion is that this 
authority is there to stay, barring unforeseeable developments within the 
Soviet Union itself. 

The book had been published before the events that shook Hungary 
and Poland. This ‘‘unfortunate’’ publication date makes the chapter on 
Hungary incomplete and that on Poland inadequate for the understanding 
of the present situation. 

Mr. Ivo Duchacek, writing about Czechoslovakia, sums up in these sad 
words the tragic plight of the whole area dominated by overwhelming 
Soviet power: 
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Czechoslovakia . . . resembles a prisoner whose life, outlook, and 
even death are predetermined by the four walls of his cell . . . he 
cannot go beyond his four walls . . . he can only commit suicide by 


breaking his head against the wall.’’ (pp. 217-218.) 
If a miracle some day should cause the four walls to crumble, the editor, 
Dr. 8. D. Kertesz, would be right in his view that the only way for Eastern 
Europe to escape the peril of being imprisoned again inside some new 
four walls would be to build a federal house as a common shelter for all 
these hapless nations deprived of independence at a time when Asians 


and Africans are recovering their own. 
W. W. KuLsk! 


The Allied Blockade of Germany 1914-1916. By Marion C. Siney. Ann 
Arbor: University of Michigan Press, 1957. pp. ix, 339. Index. $6.50. 


This work is a factual and policy study of the economic warfare carried 
on by the Allies to starve the Central Powers and ruin their economic life 
in World War I. The effort took four principal forms: the right of visit 
and search, and capture of contraband, reprisal measures against Germany's 
illegal acts, exercise of certain sovereign rights over persons and property 
within Allied jurisdiction, purely policy measures against neutral states and 
their citizens by restricting trade with the belligerents. The actual opera- 
tion of these four measures is emphasized and their legality is lightly 
touched upon. The period covered ends in 1916. A second volume for 
1917-1919 is in contemplation. 

As a background to this vast operation Chapter I reviews the law and 
practice of belligerents since 1856, especially in respect of contraband and 
blockade. Such was the hold of traditional law and practice on belligerents 
in 1914 that the Allies were slow in realizing that former methods of inter- 
cepting enemy trade would not operate efficiently against the Central 
Powers, especially because of the fringe of neutral countries with or through 
which such trade was carried on. While patrols stopped and searched 
thousands of vessels at the North Sea and Channel approaches under the 
right to intercept contraband, it was clear that this interruption of enemy 
trade was not tight enough, though German shipping was soon swept from 
the seas or sought refuge in neutral ports. 

It was the German declaration, February 4, 1915, of submarine warfare 
and the inability or refusal to live up to the rules of search and capture 
that gave excuse to the Allies to issue the Reprisal Orders of March, 1915. 
For the first time it was thus attempted to snuff out all German trade, 
contraband and non-contraband, exports and imports alike. Though a 
cordon of vessels enforced these Orders, no blockade was declared, the 
penalties were different, the aim and purpose were more inclusive. Thus, 
as a practical matter, the Allies freed themselves of the restrictions of the 
Declaration of Paris and the Declaration of London, while expanding the 
theory of continuous voyage and the contraband lists. The Allies made 
no pretense that these Orders were in accord with the rules of interna- 
tional law governing blockade and contraband. They frankly undertook 
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them as a reprisal against Germany’s illegal methods of conducting sub- 
marine warfare. 

As a matter of sovereign right, the Allies prohibited their nationals 
from giving aid through trade or otherwise to the enemy and prohibited 
the use of their products—raw materials or manufactured products or 
foodstuffs—except on condition that the use thereof or the products manu- 
factured therefrom would not inure to the benefit of the enemy. This 
forced neutrals who desired these Allied products to make agreement as 
to their use and disposition. On the same ground of sovereign right the 
censorship of mail was gradually developed first as to parcel mail, which 
was used to transmit contraband, and later as to letter mail. The neutrals 
protested vigorously and cited, among other things, the Hague Convention 
and the Postal Convention. The reply was that the former convention 
had not been ratified by all the belligerents and that the latter convention 
was suspended by the state of war. In essence, the censorship was based 
on the sovereign right of jurisdiction over ships and mails coming into 
Allied ports voluntarily or otherwise and enjoying facilities of the local 
postal service. In the end, they had little choice but to comply in order 
to avoid delays and detentions of cargoes and ships. 

The data obtained in censorship was used in making up a Blacklist of 
persons resident in foreign countries of enemy nationality or ‘‘enemy 
association’? with whom persons domiciled in Allied countries were pro- 
hibited from trading. Protests of neutral countries were answered to the 
effect that the measure was purely a municipal prohibition on persons in 
the Allied countries and did not condemn neutrals or their property—it 
simply withheld facilities of Allied trade from persons who were assisting 
the enemy. 

Whatever could not be accomplished by the exercise of belligerent or 
sovereign right, was secured by acts of pure policy, for which there was no 
legal justification. This was accomplished by negotiations with the neu- 
tral governments or their citizens. These negotiations were a delicate 
matter. The neutrals supplied the Allies with certain essential native 
products and the Allies needed the benefit of this profitable business to 
pay war expenses. Too severe restrictions on this trade with the enemy 
might cause them to withhold these products or invite invasion by the 
Central Powers. The neutrals were driven to the control of their trade 
by the sovereign right of government embargoes as a legal defense and 
protection of their existence and by allowing trade agreements between 
the Allies and private neutral shipping companies and producers. All this 
came to a kind of rationing by agreement of the amounts of each kind of 
commodity that went to the northern neutrals by detaining all goods be- 
yond the amount required by them in normal times. As something of a 
counter-irritant to the neutrals, the Allies devised a system of navicerting 
by which the exporter would submit the details of the cargo and receive 
an approval or a refusal before the shipment was made. 

Eventually the Allies awakened to the fact that abnormal amounts of the 
native foodstuffs of the neutrals were going to the Central Powers at the 
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expense of the Allies. To cut off this aid to the enemy, the Allies at- 
tempted by various threats and pressures to negotiate purchase agreements 
with neutral governments or their subjects to buy as much as possible of 
these products on the market or otherwise. This purchasing policy was 
expensive and of varying success, because the neutrals feared German 
reprisals or invasion. 

The foregoing states in rough outline the various measures instituted 
by the Allies in developing the undeclared ‘‘blockade’’ of the Central 
Powers. Dr. Siney has given, in considerable detail, the history and 
effect of these measures (with references to sources), which cannot be re- 
viewed or summarized here. The volume is a well-written result of her 
careful research and will stand as an authoritative and standard reference 


work on the subject. : 
L. H. Woo sey 


Treaties and Agreements Between the Republic of China and Other Powers, 
1929-1954. Together with Certain International Documents Affecting 
the Interests of the Republic of China. Compiled and edited by Yin 
Cheng Chen. Washington, D. C.: Sino-American Publishing Service, 
1957. pp. xiv, 491. Index. $12.00. 


Workers in the fields of international law and international relations 
welcome the appearance of any collection of documents which will facili- 
tate and simplify the tasks of research, analysis, synthesis and citation 
which fall to their lot. Many who are especially concerned with con- 
temporary Far Eastern politics will be grateful to Dr. Yin Cheng Chen 
and those to whom he acknowledges indebtedness—including the United 
States Department of State and the Ministry of Foreign Affairs of the 
Republie of China—for the effort which has gone into the producing of 
the collection presented in this volume. 

There have long been available the compilations of China’s Treaties 
published from time to time by the North China Herald, Ltd., at Shanghai; 
those published by the Inspectorate General of (Chinese Maritime) Cus- 
toms at Shanghai; the compilation—Korean treaties included—made by 
W. W. Rockhill and published by the United States Government Printing 
Office; the monumental compilation, Treaties and Agreements with and 
Concerning China, 1894-1919, made by John V. A. MacMurray, and the 
continuation thereof for the years 1919-1929 made by the Division of 
International Law of the Carnegie Endowment for International Peace, 
and published, as had been the MacMurray volumes, in Washington, D. C., 
by that Endowment; and, always, Hertslet’s. None of these, however, 
serves, as regards period, the purpose that will be served by Dr. Chen’s 
compilation. 

This compilation deals with and covers the period 1929-1954. Its 
compiler and editor, a Chinese scholar who served for some time in China’s 
Foreign Office, has endeavored to get together all the documents possible, 
within the category described in the title, ‘‘for the ready reference’’ of 
students and governments. As he states, ‘‘The present collection is, in & 
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sense, a continuation of’’ the compilations published by the Carnegie En- 
dowment. In some respects it is regrettable that it does not overlap the 
last of those by one year, 1928, the year in which China’s National Govern- 
ment, firmly seated, was first accorded diplomatic recognition. It is 
gratifying that it extends to and includes the Mutual Defense Treaty of 
December 4, 1954 (ratifications exchanged on March 3, 1955), between the 
Republic of China and the United States, and, with it, the Exchange of 
Notes of December 10, 1954. 

In all, Dr. Chen has brought together some 132 documents, including 
some not previously published. Even at that, he states, some fugitive texts 
have not been netted. Where the originals have appeared with English 
texts, those texts have been reproduced. Where such texts are lacking, 
translations into English have been made. The documents presented are 
arranged in chronological sequence and are so listed in a table of contents. 
Unfortunately not provided are the annotating and cross-referencing which 
are greatly to be desired in such a work. One great virtue of this collec- 
tion is that it appears in one volume of standard size—5% x 84%—which 
makes it easy to handle. The book is well printed, is equipped with a 
brief index, and should be useful. 

STANLEY K. HoRNBECK 


Interamerican Law of Fisheries: An Introduction with Documents. By 
S. A. Bayitch. (Published for the International Law Program, School 
of Law, University of Miami.) New York: Oceana Publications, 1957. 
pp. 117. Index. $3.75. 


This timely little book brings together in convenient form many of the 
provisions of constitutions, acts and decrees of the American Republics 
bearing upon the matter of high-seas fisheries. For the most part pertinent 
treaties are merely listed and cited, although the 1956 consolidated text 
of the conventions previously signed by Chile, Ecuador and Peru is pro- 
duced in English translation. There are set forth a text of Resolution 1X 
of the Ninth Conference (Bogota, 1948); Resolution XIX of the Second 
Meeting of the Council of Jurists (Buenos Aires, 1953); Resolution 
LXXXIV of the Tenth Inter-American Conference (Caracas, 1954) ; Reso- 
lution XIII of the Third Meeting of the Inter-American Council of Jurists 
(Mexico City, 1956) ; and Resolution I of the Inter-American Specialized 
Conference on ‘‘Conservation of Natural Resources: The Continental Shelf 
and Marine Waters’’ (Ciudad Trujillo, 1956). The author omitted from 
the collection Resolution XIV of the Third Meeting of the Inter-American 
Council of Jurists (Mexico City, 1956), which gave Resolution XIII (Prin- 
ciples of Mexico on the Juridical Regime of the Sea) character as a ‘* pre- 
paratory study’’ for the Inter-American Specialized Conference held a 
few weeks later in Ciudad Trujillo. 

In addition, there is included in the compilation the text (save for the 
Introduction) of the Report of the International Technical Conference on 
the Conservation of the Living Resources of the Sea (Rome, May 10, 1955), 
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prepared for the use of the International Law Commission. Also set forth 
are certain articles of the International Law Commission’s Draft on the 
‘*Law of the Sea’’ and the Commission’s Commentary thereon. 

Finally, there is set forth the resolution adopted by the Sixth Committee 
of the General Assembly of the United Nations (December 20, 1956), upon 
the receipt of the Report of the International Law Commission covering 
the work of its 8th Session. In Paragraph 28 of the Report, the Interna- 
tional Law Commission recommended that there be convoked a conference 
of plenipotentiaries to examine the ‘‘ Law of the Sea,’’ taking account not 
only of the legal, but also of the technical, biological, economic and political 
aspects of the problem, and to embody the results of this work in one or 
more international conventions or such other instruments as it might deem 
appropriate. In its resolution approving the calling of such a conference, 
the General Assembly of the United Nations also included the question of 
free access to the sea of land-locked countries. The Secretary General of 
the United Nations convoked such a Conference, which met in Geneva, 
Switzerland, from February 24 to April 27, 1958. 

While a considerable portion of this compilation sets forth unilateral and 
multilateral acts not of such a character as to bear the imprint of inter- 
national law, this is not to say that the book does not contain a useful 
collection of documents bearing upon the subject of fisheries and related 
matters. Certain of these documents, as, for example, the Report of the 
1955 Rome Conference, an historic Conference on the Conservation of the 
Living Resources of the Sea, are not easily available to many persons inter- 
ested in the subject of fisheries conservation. 

Marsorig M. WHITEMAN 
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archie (pp. 20-28), Julius Miskolezy. 

EGypTiAN Economic & Po.LiTicaAL REVIEW, March, 1958 (Vol. 4, No. 4). Controversy 
over Oman (pp. 12-14), Ezeldin Foda; Reparations (pp. 15-20), Omar Z. Ghobashy; 
United Arab Republic (pp. 21-23). 

——, April, 1958 (Vol. 4, No. 5). Beyond the Limits of Prudence (pp. 9-10); 
Treaties and Changed Conditions (pp. 13-17), Omar Z. Ghobashy; Charter and Consti- 
tution (pp. 18-20), A. Amer. 

Europa ARCHIV, February 5/20, 1958 (Vol. 13, Nos. 3-4). George Kennan und di: 
Probleme des Friedens in Europa (pp. 10,503-10,516), Wilhelm Cornides; Probleme 
der amerikanischen Verteidigungspolitik (pp. 10,517-10,528), Klaus Knorr. 

——, March 5/20, 1958 (Vol. 13, Nos. 5-6). Die polnische Haltung gegeniiber der 
Bundesrepublik Deutschland (pp. 10,567-10,575), Jerry Kowalewski; Das Algerien- 
problem in wirtschaftlicher und sozialer Sicht (pp. 10,567-10,582), Giinter Schiitze; 
Der Gemeinsame Markt im Kreuzfeuer der GATT-Kritik (pp. 10,583-10,592), Hanne- 
dore Kahmann. 

, April 5, 1958 (Vol. 13, No. 7). Der Atlantikpakt und das Problem der 
europdischen Sicherheit (pp. 10,639-10,650), Curt Gasteyger. 

——, April 20, 1958 (Vol. 13, No. 8). Die Legalitét der Atomwaffen (pp. 10,671- 
10,686), Georg Schwarzenberger. 

——, May 5, 1958 (Vol. 13, No. 9). Politische Aspekte der gegenwéartigen Int: 
grationsbemiihungen (pp. 10,707—10,711), Wilhelm Cornides; Wirtschaftliche Probleme 
der Verhandlungen iiber die Freihandelszone (pp. 10,711-10,718), Norbert Kohlhase 
and Joachim Willmann; Freihandel und nationale Wirtschaftspolitik (pp. 10,719-10, 
728), Wolfgang Stiitzel. 

EXTERNAL AFFAIRS REVIEW, January, 1958 (Vol. 8, No. 1). The European Economic 
Community and the Free Trade Area (pp. 11-14). 

, February, 1958 (Vol. 8, No. 2). Singapore (pp. 1-9); The Issue of Nether- 
lands New Guinea (pp. 10-21); The Legal Character of the United Nations (pp. 22-24). 
, March, 1958 (Vol. 8, No.3). The Issue of Netherlands New Guinea (pp. 1-8). 

ForEIGN AFFrairs, April, 1958 (Vol. 36, No. 3). The Illusion of Disengagement (pp. 
371-382), Dean Acheson; Missiles and the Western Alliance (pp. 383-400), Henry A. 
Kissinger; Anglo-American Shibboleths (pp. 401-408), The Marquess of Salisbury; 
Foreign Aid: Next Phase (pp. 418-436), M. F. Millikan and W. W. Rostow; The 
China Impasse: A Formosan View (pp. 437-488), Li Thian-hok; New Initiatives for a 
New Age: A German View (pp. 460-471), Wilhelm Wolfgang Schiitz; The European 
Idea (pp. 472-479), Peter Thorneycroft; Indonesia Between the Power Blocs (pp. 480- 
490), Mohammad Hatta. 

FOREIGN SERVICE JOURNAL, March, 1958 (Vol. 35, No. 3). Anzus: Seven Years 

After (pp. 8-14, 38), James O’Sullivan; ECE: A Joint Effort (pp. 39, 49, 51), Stanley 
C. Allyn. 
, April, 1958 (Vol. 35, No. 4). Space Travel (pp. 20-21), Wernher von Braun; 
The Law of Space (pp. 22-26), Erie Weinmann and Hugh C. MacDougall; Venturing 
Into Outer Space (p. 27); Science and Diplomacy (pp. 31-34), ©. Edward Clark; 
International Cooperation in Astronautics (pp. 42-50), Andrew G. Haley. 

DIE FRIEDENS-WARTE, 1958 (Vol. 54, No. 3). Die entscheidende Frage fiir die heutige 
Menschheit (pp. 198-201), Richard F. Behrendt; Vélkerrecht und Vélkerf:i-de (pp. 
202-207), Hans Wehberg; Die Entwicklung von Technik und Wirtschaft und die 
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Schaffung des Weltfriedens (pp. 208-218), Richard F. Behrendt; Der politische Weg 
sum Weltfrieden (pp. 219-226), Robert Schmitz: Kann der Mensch seiner Natur nach 
Frieden halten? (pp. 227-234), Eduard Baumgarten; Die Bereitschaft zur Solidaritat 
mit allen Menschen (pp. 235-241), Heinz-Dietrich Wendland; Bemiihungen der Kirchen 
um den Weltfrieden (pp. 242-246), Otto Karrer; Bemiihungen der Kirchen um den 
Frieden (pp. 247-251), W. A. Visser ’t Hooft; Institution und bisherige Rechtsprechung 
der Strassburger Menschenrechtskommission (pp. 252-272), Hans Wiebringhaus. 

FuKvoOKA University LAw Review, 1957 (Vol. 1, No. 2). Article 9 of the Consti- 
tution of Japan and International Treaties (pp. 1-30), Yukio Watanabe. 

Tue GAIsE! (Foreign Affairs Quarterly), Winter, 1958 (No. 8). Crisis Potential 
in the Soviet Union (pp. I-IV), N. Ito; The Hungarian-Polish Alliance (pp. VII-XIII), 
Jerzy J. Lerski; Underlying Principles of the Soviet Diplomacy (pp. 5-15), Kosaku 
Tamura; Soviet Postwar Foreign Policy (pp. 16-28), D. J. Dallin. 

Hanpal HéGaku (Handai Law Review), 1957 (No. 21). ‘‘Du Contrat Social’’ and 
the Practice of International Law (pp. 35-46), Niemon Obuchi. 

Harvarp Law Review, April, 1958 (Vol. 71, No. 6). Euratom: The Conception 
of an International Personality (pp. 1001-1056), Hugo J. Hahn; United States Agencies 
and International Organizations Which Foster Private American Investment Abroad 
(pp. 1102-1122). 

——, May, 1958 (Vol. 71, No. 7). The Status of International Organizations under 
the Law of the United States (pp. 1300-1324). 

HIROSHIMA DAIGAKU SEIKEI Ronsd, 1957 (Vol. 6, Nos. 3-4). Trust Territories and 
Sovereignty (pp. 51-71), Tsuruji Kotani. 

HITOTSUBASHI ACADEMY, ANNALS, 1957 (Vol. 7, No. 2). The Territorial Problems 
of the Peace Treaties with Japan (pp. 115-124), Zengo Ohira. 

HiToTsUBASHI Ronsd, 1957 (Vol. 37, No. 3). Privileges and Immunities of Inter- 
national Organizations (pp. 50-62), Kazuo Sato. 

HITOTSUBASHI Ronsut, 1956 (Vol. 36, No. 1). International Jurisdiction of Divorce 
in Japan (pp. 1-15), Iwataré Kubo. 

Hoeaku (Journal of Law and Political Science, Tohoku University), 1956 (Vol. 
20, No. 2). Determination of Proper Law of Matrimonial Regime in French Law 
(pp. 56-104), Matsuo Maruoka. 

, 1956 (Vol. 21, No. 1). Substantive Requirements for Marriage in Conflict 
of Laws (pp. 1-28), Yutaka Orimo. 

Hocaku RonsHo (Kansai University Law Review), 1956 (Vol. 6, No. 1). Matri- 
monial Domicile and Proper Law of Divorce in English Conflict of Laws (pp. 44-80), 
Shdichi Honnami. 

Hoeaku Ronsd (Kyoto Law Review), 1956 (Vol. 62, No. 5). Application of Foreign 
Municipal Law in Japanese Courts, Yoshiya Kawamata. 

Héeaku SHimpd (Chid Law Review), 1956 (Vol. 62, No. 11). The Italian Doctrine 
of the Function of Private International Law (pp. 41-63), Saburd Kuwada. 

, 1957 (Vol. 64, No. 1). The Principle of Collective Security (pp. 32-68), 
Kosaku Tamura. 

, 1957 (Vol. 64, No. 5). A Study of Article 103 of the Charter of the United 
Nations (pp. 33-54), Sakutard Kyozuka. 

Hoke Ronswt (Journal of the Association of Legal, Political and Economie Sei- 
ences), 1957 (Vols. 17-19). Historical Studies on the Organizations for the Prevention 
of War, Hidebumi Matsuba. 

Horitsu Jind (The Law Journal), 1956 (Vol. 28, No. 9). Status of the Bay of 
Peter the Great (pp. 102-103), Keishiré Irie. ae 
» 1956 (Vol. 28, No. 10). Personal Status of Chinese in Japanese Conflict of 
Laws (pp. 42-47), Yoshio Tameike. 

——, 1957 (Vol. 29, No. 3). Case of Sémagahara (pp. 116-117), Keishiré Irie. 

——, 1957 (Vol. 29, No. 5). Legal Status of Akaba Bay (pp. 84-85), Keishiré Irie. 

Horitst Ronsd (Meiji University Law Review), 1957 (Vol. 63, No. 2). Sovereignties 
on the Poles (pp. 1-52), Kanae Taijudé. 
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Hodse1 Kenxyod (Journal of Law and Polities, Kyushu University), 1957 (Vol. 24, 
No. 1). The Concept of War in the Theory of Albericus Gentilis (pp. 21-40), Fujio 
Ito. 

Hoése1 Ronsut (Nagoya Journal of Law and Politics), 1956 (Vol. 4, No. 1). On 
‘* Action for Recognition’’ in Private International Law (pp. 145-152), Ryoichi 
Yamada, 

——, 1956 (Vol. 4, No. 3). Intangible Property of Aliens (pp. 1-46), Junkichi 
Koshikawa; Determination of Domicile in Private International Law (pp. 47-66), 
Rydichi Yamada. 

INFORMACION JURIDICA, January—February, 1958 (Nos. 176-177). Problemas juridicos 
que plantea la utilizacién pacifica de la energia nuclear (pp. 571-589), Jean G. Renauld. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, April, 1958 (Vol. 7, No. 2). 
Charter Review and Charter Amendment—Recent Developments (pp. 303-333), Egon 
Schwelb; The Hague Agreement Relating to Refugee Seamen (pp. 334-348), P. Weis; 
Recent Cases on ‘‘ Automatic’’ Reservations to the Optional Clause (pp. 349-366), 
R. Y. Jennings; Council of Europe—Legal Questions (pp. 366-369), E. Lauterpaclit 

INTERNATIONAL ORGANIZATION, Winter, 1958 (Vol. 12, No. 1). American Policy 
Toward the UN—Some Bureaucratic Reflections (pp. 1-16), Lincoln P. Bloomfield; 
A Political Re-examination of SEATO (pp. 17-25), W. Macmahon Ball; Sanctions for 
Political Change—The Indonesian Case (pp. 26-42), Whitney T. Perkins; Multilateral 
ism—Diplomatic and Otherwise (pp. 43-52), Inis L. Claude, Jr. 

INTERNATIONALE SPECTATOR (The Hague), October 8, 1956 (Vol. 10, No. 19). Over 
de studie der internationale staatkunde (About the Study of International Politics 
(pp. 531-551), B. H. M. Viekke; Internationale wetgeving (International Legislation 
(pp. 566-573), J. F. L. van Essen. 

, November 8, 1956 (Vol. 10, No. 21). Verschillende gedachten over de grenzen 
der verantwoordelijkheid in de internationale politiek en het gebruik van geweld (Some 
Opinions on Responsibility in International Polities and the Use of Foree) (pp. 587- 
621), S. I. P. van Campen, L. G. A. Schlichting, J. L. Heldring, en Gesina H. J. van 


der Molen. 

—_-—, February 8, 1957 (Vol. 11, No. 3). Verschillende gedachten enz. (Some 
Opinions ete.) (pp. 107-145), J. B. Meijer, H. Friedhoff, E. de Marees van Swinderen, 
J. M. E. M. A. Zonnenberg, Gesina H. J. van der Molen, J. L. Heldring, en S. I. P 
van Campen. 

, April 22, 1957 (Vol. 11, No. 8). De Internationale Organisatie voor Atoom 
energie (The International Atomic Energy Agency) (pp. 155-183), A. J. P. Tammes. 
, June 8, 1957 (Vol. 11, No. 11). The Gulf of Aqaba, A Political Problem of 
Juridical Status (pp. 315-337), John M. Speyer; De cabotage op de Rijn (Cabotage 
on the Rhine) (pp. 338-348), H. Fortuin; Wetenschappelijk onderzoek inzake het 
vredesvraagstuk (Scientific Research on the Peace Problem) (pp. 349-394), J. M. E 
M. A. Zonnenberg. 

, September 8, 1957 (Vol. 11, No. 14). De kwestie-Suez beschouwingen over 
volkenrecht en internationale politiek (The Suez Question, Observations on Public 
International Law and International Politics) (pp. 529-578), B. V. A. Réling. 

——, December 8, 1957 (Vol. 11, No. 21). American Foreign Policy and Constitw 
tional Problems (pp. 699-709), A. Vandenbosch; De internationale aspecten van 
atoomenergie (The International Aspects of Atomic Energy) (pp. 710-727), G. W. 


Bendien. 
, February 8, 1958 (Vol. 12, No. 3). De rechtsbescherming van particulieren 
in de verdragen over Europese integratie (The Legal Protection of Individuals under 
the European Integration Treaties) (pp. 83-102), A. van Kleffens. 

——, March 8, 1958 (Vol. 12, No. 5). De huwidige staat van het Europese parle: 
mentarisme (The Present State of European Parliamentarism) (pp. 166-188), M. van 
der Goes van Naters. 

INTER-PARLIAMENTARY BULLETIN, 1958 (Vol. 38, No. 1). The Mission of the Union 
(pp. 5-8), Edgar Faure. 
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JAPAN ANNUAL OF LAW AND Pouitics, 1957 (No. 5). The Russo-Japanese Joint 
Declaration and the Territorial Problem (pp. 61-67), Yuichi Takano; Neutrality and 
International Organization (pp. 67-70), Yasuo Ishimoto; Unfair Competition and Inter- 
national Law (pp. 70-73), Keishiro Iriye; The Growth of Modern International Legal 
Thought (pp. 73-76), Sigejird Tabata. 

JOURNAL DU Droit INTERNATIONAL (CLUNET), October-December, 1957 (Vol. 84, 
No. 4). Reconnaissance et exécution forcée des jugements étrangers dans les pays 
nordiques (pp. 909-947), Edvard Hambro; L’Unification du droit de la vente inter- 
nationale (pp. 948-993), Alice Piot; Bulletin de jurisprudence autrichienne (pp. 995- 
1035), Ignaz Seidl-Hohenveldern; Bulletin de jurisprudence turque (pp. 1036-1061), 
Ferit H. Saymen. 

JUGOSLOVENSKA REVIJA ZA MEDUNARODNO PRAVO, 1957 (Vol. 4, No. 3). Progresivne 
tendencije u nacelima novog pozitivnog medunarodnog javnog prava i nedovoljna zastita 
njegovih pravnih nacela (pp. 321-333), Milan Barto’; Neki osnovni problemi medu 
narodnog prava (pp. 336-350), Ladislav Serb; Misija Jovana Marinoviéa u Petrogradu 
1876 (pp. 352-371), Vojislav J. Vuékovié; Prilog pitanju o savremenom shvatanju 
primirja (pp. 373-380), Smilja Avramov; Medunarodna kriviéna odgovornost za 
agresiju (pp. 380-392), Miodrag Sukijasovié; Problem repatrijacije ratnih zarobljenika 
po prestanku aktivnih neprijateljstava (pp. 394-404), Doko Ivanovié; Nordiski savet 
i saradnja Nordiskih zemalja (pp. 404-412), Rado&Sin Rajovié; Bruselles-ka Diplo 
matska Konferencija za Izjednacenje Pomorskog Prava (301X—10X. 1957) (pp. 
412-419), Andrija Suc; Princip ‘‘Slobode’’ Otvorenog Mora i Pravni Poredak (pp. 
419-425), Branko Sambrailo; Pravni Rezim na Otvorenom Moru (pp. 425-436), 
Zivojin Jazié; Problem Priznanja i Izvrsenja Inostranih Arbitrazinih Odluka Pred UN 
(pp. 436-449), Mirko Besarovié; XIX Medunarodna Konferencija Crvenog Krsta (New 
Dethi 28 X—7 XI 1957) (pp. 452-457), J. P.-B. J. 

JURIST, 1957 (No. 122). Admission into the United Nations of Japan and Duties 
of Its Members (pp. 14-19), Masao Ichimata. 

, 1957 (No, 124). On the Expansion of the Territorial Seas of Latin American 
States (pp. 16-22), Shigeru Oda; Effect of Treaties Made against Constitutional Pro- 


cedure (pp. 22-25), Takeshi Minakawa. 

1957 (No. 125). Theory and Practice of the Occupations of the Antarctic 
Continent (pp. 31-36), Masao Ichimata. 

, 1957 (No. 131). On the Revision of the Security Treaty between Japan and 
the United States (pp. 74-79), Hajime Terasawa. 

, 1957 (No. 132). Sputnik and International Law (pp. 20-25), Fumio Ikeda. 

, 1957 (No. 141). Exchange of Notes concerning Relations between Japan- 
United States Security Treaty and the Charter of the United Nations (pp. 11-16), 
Yuichi Takano. 

Jus, March, 1958 (Vol. 9, No. 1). Popolazione e territorio come elementi essenziali 
dello Stato (pp. 1-10), Giorgio Balladure Pallieri; Diritto sostanziale e difesa giudi- 
ziaria (pp. 11-46), Osear Morineau; Rilevanza giuridica dei fatti imputabili alle 
organizzazioni internazionali e giurisdizione Italiana (pp. 47-68), Franco Florio. 

JusTiT1A (Osmania University Law College), September, 1957 (Vol. 4, No. 4). The 
Voting Procedure in the Security Council (pp. 21-25), C. H. Alexandrowicz; States as 
Subjects of International Law (pp. 35-46), M. D. Vidwans; The Uniting for Peace 
Resolution (pp. 47-59), Sardar Ali Khan; The Suez Crisis and Its Lasting Juridical 
Implications (pp. 112-141), R. Vasudev Pillai; The International Court of Justice 
(pp. 142-152), K. T. Narasimhachar; Private International Law As a Branch of the 
Law of India (pp. 162-175), M. Murtuza Ali; The Doctrine of Rebus sic Stantibus 
(pp. 201-236), H. S. Cururaj Rao. 

Kanazawa HOGAKU, 1956 (Vol. 2, No. 1). Phony War and the United States of 
America (pp. 73-98), Shigeo Fukuda. 

Kinki Hécakvu (Journal of Political Science, Kinki University), 1957 (Vol. 6, No. 1). 
The Efficiency of the Decisions of the Security Council in the Korean Conflict (pp. 135- 
162), Hideo Takabayashi. 
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Kose Hocanu ZassHi (Kobe Law Journal), 1956 (Vol. 5, Nos. 1-2). On the Draft 
Hague Convention on Recognition of Foreign Corporations, etc., Tard Kawakami. 
1956, (Vol. 6, Nos. 1-2). Soviet Russia and the Munich Agreement (pp. 43- 


82), Masao Onoue. 

KoKKA GAKKAI ZASSHI (Journal of the Association of Political and Social Science), 
1956 (Vol. 70, Nos. 1-2). Reorientation of French Foreign Policy under Th. Delcassé’s 
Ministry (pp. 1-47), Makoto Yokoyama. 

KOKUGAKUIN DAIGAKU SEIKEI Rons6 (Journal of Politics and Economics, Kokugakuin 
University), 1957 (Vol. 5, No. 4). The Transitional Security Arrangement in the 
Charter of the United Nations (pp. 1-24), Tatsuo Kamiya; Locarno Treaties as a 
Regional Arrangement (pp. 53-76), Toshiro Hojo. 

KokusaInO GaIk6O ZAssHI (Journal of International Law and Diplomacy), 1956 
(Vol. 55, Nos. 2-4). U.N. Organization and Private International Law (pp. 299-311), 
Sueo Ikehara. 

——, 1956 (Vol. 55, No. 6). On the Soviet Theory of Territorial Waters (pp. 23- 
47), Hisaji Uchida. 

, 1957 (Vol. 56, No. 1). On the Relations between Treaty Performance and 
Constitutional Systems in England, United States and France (pp. 1-34), Sakutard 
Kyézuka. 

, 1957 (Vol. 56, No. 2). On the Soviet Theory of Territorial Waters (pp. 35- 
64), Hisaji Uchida. 

, 1957 (Vol. 56, No. 3). The Decision of the I.C.J. concerning the Anglo- 
Norwegian Fisheries Case from the Standpoint of International Law (pp. 26-60), 
Takeshi Nakamura. 

KOHO, 1956. On the Right to Air Space (pp. 1-30), Rydichi Taoka; Revision of the 
Warsaw Convention (pp. 61-97), Fumio Ikeda. 

, 1957 (No. 2). Sovereignty of the Air Space, Rydichi Taoka. 

MEDEDELINGEN VAN DE NEDERLANDSE VERENIGING VOOR INTERNATIONAAL RECHT, 
December, 1957 (No. 38). Rechtsbeschouwingen bij de Suezactie (Juridical Observa- 
tions About the Suez Action) (pp. 1-13), J. A. van Hamel; Aspects juridiques de la 
coexistence (pp. 16-18), Henri Cochaux. 

MICHIGAN Law REVIEW, March, 1958 (Vol. 56, No. 5). Aspects of Domestic Law, 
EURATOM, and the International Atomic Energy Agency (pp. 770-786), Peter H. Hay. 

MIDDLE East Law ReEvIEw, April, 1958 (Vol. 1, No. 1). Foreign Businesses in Syria 
(pp. 5-24). 

, May, 1958 (Vol. 1, No. 2). Foreign Businesses in Syria (pp. 54-71). 

NEDERLANDS JURISTENBLAD, September 1, 1956 (Vol. 31, No. 29). De Verenigde 
Naties en de Handhaving van de Vrede (The United Nations and the Maintenance of 
Peace) (pp. 641-652), B. V. A. Réling. 

, November 3, 1956 (Vol. 31, No. 38). Het aanvullende Reglement van het 
Hof van Justitie van de EGKS (The Supplementary Rules of Procedure of the Court of 
Justice of the European Coal and Steel Community) (pp. 859-867), P. S. R. F. 
Mathijsen. 

— —, November 17, 1956 (Vol. 31, No. 40). Het Suezkanaal en het recht (The 
Suez Canal and the Law) (pp. 901-906), H. E. Scheffer. 

, November 24, 1956 (Vol. 31, No. 41). Teruggave van vijandelijk vermogen 
(Restitution of Alien Property) (pp. 929-939), P. H. M. Hoogenbergh. 

, December 1, 1956 (Vol. 31, No. 42). De nationalisatie van de Suezkanaalmaat- 
schappij, de Conventie van Constantinopel van 29 oktober 1888 en het Volkenrecht (The 
Nationalization of the Suez Canal Company, the Convention of Constantinople of 
October 29, 1888, and the Law of Nations) (pp. 949-956), P. J. G. Kapteyn. 

, December 15, 1956 (Vol. 31, No. 44). Amerikaanse Verdragsplichten en 
Teruggave van Vijandelijk Vermogen (American Treaty Obligations and Restitution 
of Alien Property) (pp. 1005-1012), J. C. W. M. Huijsmans. 

, February 9, 1957 (Vol. 32, No. 6). De nationaliteitsregeling voor de inwoners 
van Nederlands Nieuw Guinea (The Nationality Regulations for the Residents of 
Netherlands New Guinea) (pp. 127-130), J. H. A. Logemann. 
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——, February 23, 1957 (Vol. 32, No. 8). Het Zeekanaal van Suez (The Maritime 
Canal of Suez) (pp. 169-175), J. W. van der Zanden. 
, Mareh 30, 1957 (Vol. 32, No. 13). Bevoegdheid van de Nederlandse rechter 
in echtscheidingszaken (Jurisdiction of the Netherlands Courts in Divorce Cases) (pp. 
281-285), R. D. Kollewijn. 

——, May 4, 1957 (Vol. 32, No. 18). Souvereiniteit en Europese Luchtvaartinte 
gratie (Sovereignty and European Integration of Aviation) (pp. 378-383), H. A. 


Wassenbergh. 
, June 29, 1957 (Vol. 32, No. 26). Olie op de gloven, het recht van niet 
schadende doorvaart voor de Golf van Akaba en de Straat van Tiran (Oil on the 


Waters, the Right of Innocent Passage Through the Gulf of Aqaba and the Strait 
of Tiran) (pp. 537-545), H. Meyers. 

, September 28, 1957 (Vol. 32, No. 32). De bevoegdheid van het Internationale 
Hof van Justitie (naar aanleiding van het arrest van 6 juli 1957, Frankrijk v. Noor- 


wegen) (The Jurisdiction of the International Court of Justice (in connection with 
the Judgment of July 6, 1957, France v. Norway)) (pp. 693-700), J. L. F. van Essen. 

——, October 5, 1957 (Vol. 32, No. 33). Duitse rechtspraak over confiscatiewetten 
der geallieerden (German Jurisprudence on the Confiscation Acts of the Allies (pp. 
717-723), G. Czapski. 

——, October 12, 1957 (Vol. 32, No. 34). De betekenis van het Bundesriickerstat- 
tungsgesetz (BRUG) voor Nederlandse Nazislachtoffers (The Significance of the German 
Bundesriickerstattungsgesetz (BRiG) for Dutch Victims of the Nazis) (pp. 736-742), 
W. Diamand. 

, November 9/16, 1957 (Vol. 32, Nos. 38-39). De politieke instellingen van de 
Europese Economische Gemeenschap (The Political Institutions of the European Eco 
nomic Community) (pp. 805-813 and 825-832), P. J. G. Kapteyn. 

, November 23, 1957 (Vol. 32, No. 40). Echtscheiding van Belgen in Nederland 
(Divorce of Belgians in The Netherlands) (pp. 850-853), R. D. Kollewijn. 

February 15, 1958 (Vol. 33, No. 7). Confiscatie van vijandelijk vermogen 
(Confiscation of Alien Property) (pp. 122-133), P. Stoffels. 

, March 8, 1958 (Vol. 33, No. 10). Het gezag der vreemde rechtspraak bij de 
toepassing van vreemd recht (The Authority of Foreign Jurisprudence in Applying 
Foreign Law) (pp. 181-186), J. G. Suaveplanne. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1958 (Vol. 5, No. 

1). The International Aspects of the Reconstruction of the Kingdom of The Nether- 
lands in 1954 (pp. 1-31), H. F. van Panhuys; Modern Doctrines of the Sovereignty of 
States (pp. 32-56), Marek St. Korowicez; Quelques notes sur la Conférence de La Haye 
de Droit International Privé (pp. 57-75), M. H. van Hoogstraten; Le Palais de la 
Paix en 1957 (pp. 76-82), J. P. A. Francois. 
, April, 1958 (Vol. 5, No. 2). The Influence of Judaism on the Development of 
International Law (pp. 119-149), Shabtai Rosenne; Modern Doctrines of the Sov- 
ereignty of States (pp. 150-164), Marek St. Korowiez; Criminal Jurisdiction over 
Military Persons in the Territory of a Friendly Foreign Power (pp. 165-194), F. 
Kalshoven; Vrijdom van Belastingen (Freedom of Taxation) (pp. 195-200), J. P. A. 
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OFFICIAL DOCUMENTS 


CONVENTION ON DAMAGE CAUSED BY FOREIGN 
AIRCRAFT TO THIRD PARTIES 
ON THE SURFACE 


Signed at Rome, October 7, 1952; in force February 4, 1958° 


Tue Signatory to this Convention, 

Movep by a desire to ensure adequate compensation for persons who 
suffer damage caused on the surface by foreign aircraft, while limiting in a 
reasonable manner the extent of the liabilities incurred for such damage 
in order not to hinder the development of international civil air transport, 
and also 

Convincep of the need for unifying to the greatest extent possible, 
through an international convention, the rules applying in the various 
countries of the world to the liabilities incurred for such damage, 

Have AppoiNntepD to such effect the undersigned Plenipotentiaries who, 
duly authorised, 

Have AGREED As FoOLLows: 


CHAPTER I 
PRINCIPLES OF LIABILITY 
ARTICLE 1 


1, Any person who suffers damage on the surface shall, upon proof only 
that the damage was caused by an aircraft in flight or by any person or 
thing falling therefrom, be entitled to compensation as provided by this 
Convention. Nevertheless there shall be no right to compensation if the 
damage is not a direct consequence of the incident giving rise thereto, or 
if the damage results from the mere fact of passage of the aircraft through 
the airspace in conformity with existing air traffic regulations. 

2. For the purpose of this Convention, an aircraft is considered to be in 
flight from the moment when power is applied for the purpose of actual 
takeoff until the moment when the landing run ends. In the case of an 
aircraft lighter than air, the expression ‘‘in flight’’ relates to the period 
from the moment when it becomes detached from the surface until it be- 
comes again attached thereto. 


ARTICLE 2 
1. The liability for compensation contemplated by Article 1 of this 
Convention shall attach to the operator of the aircraft. 


1 International Civil Aviation Organization, Doc. 7364. The convention has been 
ratified on behalf of Canada, Egypt, Luxembourg, Pakistan, and Spain, and adhered 
to by Ecuador. 
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2. (a) For the purposes of this Convention the term ‘‘operator’’ shall 
mean the person who was making use of the aircraft at the time the damage 
was caused, provided that if control of the navigation of the aircraft was 
retained by the person from whom the right to make use of the aircraft was 
derived, whether directly or indirectly, that person shall be considered the 
operator. 

(b) A person shall be considered to be making use of an aircraft when 
he is using it personally or when his servants or agents are using the air- 
craft in the course of their employment, whether or not within the scope 
of their authority. 

3. The registered owner of the aircraft shall be presumed to be the 
operator and shall be liable as such unless, in the proceedings for the de- 
termination of his liability, he proves that some other person was the 
operator and, in so far as legal procedures permit, takes appropriate 
measures to make that other person a party in the proceedings. 


ARTICLE 3 


If the person who was the operator at the time the damage was caused 
had not the exclusive right to use the aireraft for a period of more than 
fourteen days, dating from the moment when the right to use commenced, 
the person from whom such right was derived shall be liable jointly and 
severally with the operator, each of them being bound under the provisions 
and within the limits of liability of this Convention. 


ARTICLE 4 


If a person makes use of an aircraft without the consent of the person 
entitled to its navigational control, the latter, unless he proves that he has 
exercised due care to prevent such use, shall be jointly and severally liable 
with the unlawful user for damage giving a right to compensation under 
Article 1, each of them being bound under the provisions and within the 
limits of liability of this Convention. 


ARTICLE 5 


Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable if the damage is the direct consequence of 
armed conflict or civil disturbance, or if such person has been deprived of 
the use of the aircraft by act of public authority. 


ARTICLE 6 


1. Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable for damage if he proves that the damage 
was caused solely through the negligence or other wrongful act or omission 
of the person who suffers the damage or of the latter’s servants or agents 
If the person liable proves that the damage was contributed to by the 
negligence or other wrongful act or omission of the person who suffers the 
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damage, or of his servants or agents, the compensation shall be reduced to 
the extent to which such negligence or wrongful act or omission con- 
tributed to the damage. Nevertheless there shall be no such exoneration 
or reduction if, in the case of the negligence or other wrongful act or 
omission of a servant or agent, the person who suffers the damage proves 
that his servant or agent was acting outside the scope of his authority. 

2. When an action is brought by one person to recover damages arising 
from the death or injury of another person, the negligence or other wrong- 
ful act or omission of such other person, or of his servants or agents, shall 
also have the effect provided in the preceding paragraph. 


ARTICLE 7 


When two or more aircraft have collided or interfered with each other in 
flight and damage for which a right to compensation as contemplated in 
Article 1 results, or when two or more aircraft have jointly caused such 
damage, each of the aircraft concerned shall be considered to have caused 
the damage and the operator of each aircraft shall be liable, each of them 
being bound under the provisions and within the limits of liability of this 
Convention. 

ARTICLE 8 


> 


The persons referred to in paragraph 3 of Article 2 and in Articles 
3 and 4 shall be entitled to all defences which are available to an operator 
under the provisions of this Convention. 


ARTICLE 9 


Neither the operator, the owner, any person liable under Article 3 or 
Article 4, nor their respective servants or agents, shall be liable for damage 
on the surface caused by an aircraft in flight or any person or thing falling 
therefrom otherwise than as expressly provided in this Convention. This 
rule shall not apply to any such person who is guilty of a deliberate act 
or omission done with intent to cause damage. 


ARTICLE 10 


Nothing in this Convention shall prejudice the question whether a person 
liable for damage in accordance with its provisions has a right of recourse 
against any other person. 


CuHapTer II 
EXTENT OF LIABILITY 
ARTICLE 11 


1. Subject to the provisions of Article 12, the liability for damage giving 
: right to compensation under Article 1, for each aircraft and incident, 
in respect of all persons liable under this Convention, shall not exceed : 
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(a) 500000 franes for aircraft weighing 1000 kilogrammes or less; 

(b) 500000 franes plus 400 franes per kilogramme over 1000 kilo- 
grammes for aircraft weighing more than 1000 but not exceeding 6000 
kilogrammes ; 

(c) 2500000 franes plus 250 franes per kilogramme over 6000 kilo- 
grammes for aircraft weighing more than 6000 but not exceeding 20 000 
kilogrammes ; 

(ad) 6000 000 franes plus 150 franes per kilogramme over 20 000 kilo- 
grammes for aircraft weighing more than 20000 but not exceeding 50 000 
kilogrammes ; 

(e) 10500000 franes plus 100 franes per kilogramme over 50 000 
kilogrammes for aircraft weighing more than 50000 kilogrammes. 


2. The liability in respect of loss of life or personal injury shall not 
exceed 500 000 franes per person killed or injured. 

3. ‘‘Weight’’ means the maximum weight of the aircraft authorised by 
the certificate of airworthiness for takeoff, excluding the effect of lifting 
gas when used. 

4. The sums mentioned in franes in this article refer to a currency unit 
consisting of 6514 milligrammes of gold of millesimal fineness 900. These 
sums may be converted into national currencies in round figures. Con- 
version of the sums into national currencies other than gold shall, in case 
of judicial proceedings, be made according to the gold value of such cur- 
rencies at the date of the judgment, or, in cases covered by Article 14, at 
the date of the allocation. 

ARTICLE 12 


1. If the person who suffers damage proves that it was caused by a 
deliberate act or omission of the operator, his servants or agents, done with 
intent to cause damage, the liability of the operator shall be unlimited; 
provided that in the case of such act or omission of such servant or agent, 
it is also proved that he was acting in the course of his employment and 
within the scope of his authority. 

2. If a person wrongfully takes and makes use of an aircraft without 
the consent of the person entitled to use it, his liability shall be unlimited. 


ARTICLE 13 


1. Whenever, under the provisions of Article 3 or Article 4, two or more 
persons are liable for damage, or a registered owner who was not the 
operator is made liable as such as provided in paragraph 3 of Article 2, 
the persons who suffer damage shall not be entitled to total compensation 
greater than the highest indemnity which may be awarded under the pro- 
visions of this Convention against any one of the persons liable. 

2. When the provisions of Article 7 are applicable, the person who suffers 
the damage shall be entitled to be compensated up to the aggregate of 
the limits applicable with respect to each of the aircraft involved, but no 
operator shall be liable for a sum in excess of the limit applicable to his 
aircraft unless his liability is unlimited under the terms of Article 12. 
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ARTICLE 14 


If the total amount of the claims established exceeds the limit of liability 
applicable under the provisions of this Convention, the following rules 
shall apply, taking into account the provisions of paragraph 2 of Article 11: 

(a) If the claims are exclusively in respect of loss of life or personal 
injury or exclusively in respect of damage to property, such claims shall 
be reduced in proportion to their respective amounts. 

(b) If the claims are both in respect of loss of life or personal injury 
and in respect of damage to property, one half of the total sum distributable 
shall be appropriated preferentially to meet claims in respect of loss of life 
and personal injury and, if insufficient, shall be distributed proportionately 
between the claims concerned. The remainder of the total sum distributable 
shall be distributed proportionately among the claims in respect of damage 
to property and the portion not already covered of the claims in respect 
of loss of life and personal injury. 


Cuapter III 
SECURITY FOR OPERATOR’S LIABILITY 
ARTICLE 15 


1. Any Contracting State may require that the operator of an aircraft 
registered in another Contracting State shall be insured in respect of his 
liability for damage sustained in its territory for which a right to compensa- 
tion exists under Article 1 by means of insurance up to the limits ap- 
plicable according to the provisions of Article 11. 

2. (a) The insurance shall be accepted as satisfactory if it conforms 
to the provisions of this Convention and has been effected by an insurer 
authorised to effect such insurance under the laws of the state where the 
aircraft is registered or of the state where the insurer has his residence or 
principal place of business, and whose financial responsibility has been 
verified by either of those states. 

(b) If insurance has been required by any state under paragraph 1 of 
this article, and a final judgment in that state is not satisfied by payment in 
the currency of that state, any Contracting State may refuse to accept the 
insurer as financially responsible until such payment, if demanded, has 
been made. 

3. Notwithstanding the last preceding paragraph the state overflown 
may refuse to accept as satisfactory insurance effected by an insurer who is 
not authorised for that purpose in a Contracting State. 

4. Instead of insurance, any of the following securities shall be deemed 
satisfactory if the security conforms to Article 17: 

(a) a cash deposit in a depository maintained by the Contracting 
State where the aircraft is registered or with a bank authorised to act as 
a depository by that state; 
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(b) a guarantee given by a bank authorised to do so by the Contract- 
ing State where the aircraft is registered, and whose financial responsi- 
bility has been verified by that state; 

(c) a guarantee given by the Contracting State where the aircraft is 
registered, if that state undertakes that it will not claim immunity from 
suit in respect of that guarantee. 

5. Subject to paragraph 6 of this article, the state overflown may also 
require that the aircraft shall carry a certificate issued by the insurer certi- 
fying that insurance has been effected in accordance with the provisions of 
this Convention, and specifying the person or persons whose liability is se- 
cured thereby, together with a certificate or endorsement issued by the ap- 
propriate authority in the state where the aircraft is registered or in the 
state where the insurer has his residence or principal place of business certi- 
fying the financial responsibility of the insurer. If other security is 
furnished in accordance with the provisions of paragraph 4 of this article. 
a certificate to that effect shall be issued by the appropriate authority in 
the state where the aircraft is registered. 

6. The certificate referred to in paragraph 5 of this article need not be 
carried in the aircraft if a certified copy has been filed with the appropri- 
ate authority designated by the state overflown or, if the International 
Civil Aviation Organization agrees, with that Organization, which shall 
furnish a copy of the certificate to each Contracting State. 

7. (a) Where the state overflown has reasonable grounds for doubting 
the financial responsibility of the insurer, or of the bank which issues a 
guarantee under paragraph 4 of this article, that state may request addi- 
tional evidence of financial responsibility, and if any question arises as 
to the adequacy of that evidence the dispute affecting the states concerned 
shall, at the request of one of those states, be submitted to an arbitral 
tribunal which shall be either the Council of the International Civil Avia- 
tion Organization or a person or body mutually agreed by the parties. 

(b) Until this tribunal has given its decision the insurance or guaran- 
tee shall be considered provisionally valid by the state overflown. 

8. Any requirements imposed in accordance with this article shall be 
notified to the Secretary General of the International Civil Aviation Organi- 
zation who shall inform each Contracting State thereof. 

9. For the purpose of this article, the term ‘‘insurer’’ includes a group 
of insurers, and for the purpose of paragraph 5 of this article, the phrase 
‘‘appropriate authority in a state’’ includes the appropriate authority in 
the highest political subdivision thereof which regulates the conduct of 
business by the insurer. 


ARTICLE 16 


1. The insurer or other person providing security required under Article 
15 for the liability of the operator may, in addition to the defences avail- 
able to the operator, and the defence of forgery, set up only the following 
defences against claims based on the application of this Convention: 
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(a) that the damage occurred after the security ceased to be effective. 
However, if the security expires during a flight, it shall be continued in 
force until the next landing specified in the flight plan, but no longer than 
twenty-four hours; and if the security ceases to be effective for any reason 
other than the expiration of its term, or a change of operator, it shall be 
continued until fifteen days after notification to the appropriate authority 
of the state which certifies the financial responsibility of the insurer or the 
guarantor that the security has ceased to be effective, or until effective 
withdrawal of the certificate of the insurer or the certificate of guarantee 
if such a certificate has been required under paragraph 5 of Article 15, 
whichever is the earlier; 

(b) that the damage occurred outside the territorial limits provided 
for by the security, unless flight outside of such limits was caused by force 
majeure, assistance justified by the circumstances, or an error in piloting, 
operation or navigation. 

2. The state which has issued or endorsed a certificate pursuant to 
paragraph 5 of Article 15 shall notify the termination or cessation, other- 
wise than by the expiration of its term, of the insurance or other security 
to the interested Contracting States as soon as possible. 

3. Where a certificate of insurance or other security is required under 
paragraph 5 of Article 15 and the operator is changed during the period 
of the validity of the security, the security shall apply to the liability under 
this Convention of the new operator, unless he is already covered by other 
insurance or security or is an unlawful user, but not beyond fifteen days 
from the time when the insurer or guarantor notifies the appropriate 
authority of the state where the certificate was issued that the security has 
become ineffective or until the effective withdrawal of the certificate of the 
insurer if such a certificate has been required under paragraph 5 of Article 
15, whichever is the shorter period. 

4. The continuation in force of the security under the provisions of 
paragraph 1 of this article shall apply only for the benefit of the person 
suffering damage. 

5. Without prejudice to any right of direct action which he may have 
under the law governing the contraci of insurance or guarantee, the person 
suffering damage may bring a direct action against the insurer or guarantor 
only in the following cases: 

(a) where the security is continued in force under the provisions of 
paragraph 1 (a) and (0b) of this article; 

(b) the bankruptcy of the operator. 

6. Excepting the defences specified in paragraph 1 of this article, the 
insurer or other person providing security may not, with respect to direct 
actions brought by the person suffering damage based upon application of 
this Convention, avail himself of any grounds of nullity or any right of 
retroactive cancellation. 

7. The provisions of this article shall not prejudice the question whether 
the insurer or guarantor has a right of recourse against any other person. 


) 
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ARTICLE 17 


1. If security is furnished in accordance with paragraph 4 of Article 15, 
it shall be specifically and preferentially assigned to payment of claims 
under the provisions of this Convention. 

2. The security shall be deemed sufficient if, in the case of an operator 
of one aircraft, it is for an amount equal to the limit applicable according 
to the provisions of Article 11, and in the case of an operator of several 
aircraft, if it is for an amount not less than the aggregate of the limits of 
liability applicable to the two aircraft subject to the highest limits. 

3. As soon as notice of a claim has been given to the operator, the amount 
of the security shall be increased up to a total sum equivalent to the ag- 
gregate of: 

(a) the amount of the security then required by paragraph 2 of this 
Article, and 

(b) the amount of the claim not exceeding the applicable limit of 
liability. 

This increased security shall be maintained until every claim has been 
disposed of. 


ARTICLE 18 


Any sums due to an operator from an insurer shall be exempt from 
seizure and execution by creditors of the operator until claims of third 
parties under this Convention have been satisfied. 


IV 
RULES OF PROCEDURE AND LIMITATION OF ACTIONS 
ARTICLE 19 


If a claimant has not brought an action to enforce his claim or if 
notification of such claim has not been given to the operator within a 
period of six months from the date of the incident which gave rise to the 
damage, the claimant shall only be entitled to compensation out of the 
amount for which the operator remains liable after all claims made within 
that period have been met in full. 


ARTICLE 20 


1. Actions under the provisions of this Convention may be brought only 
before the courts of the Contracting State where the damage occurred. 
Nevertheless, by agreement between any one or more claimants and any 
one or more defendants, such claimants may take action before the courts 
of any other Contracting State, but no such proceedings shall have the 
effect of prejudicing in any way the rights of persons who bring actions 
in the state where the damage occurred. The parties may also agree to 
submit disputes to arbitration in any Contracting State. 
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2. Each Contracting State shall take all necessary measures to ensure 
that the defendant and all other parties interested are notified of any 
proceedings concerning them and have a fair and adequate opportunity to 
defend their interests. 

3. Each Contracting State shall so far as possible ensure that all actions 
arising from a single incident and brought in accordance with paragraph 
1 of this article are consolidated for disposal in a single proceeding before 
the same court. 

4. Where any final judgment, including a judgment by default, is pro- 
nounced by a court competent in conformity with this Convention, on 
which execution can be issued according to the procedural law of that 
court, the judgment shall be enforceable upon compliance with the formali- 
ties prescribed by the laws of the Contracting State, or of any territory, 
state or province thereof, where execution is applied for: 

(a) in the Contracting State where the judgment debtor has his resi- 
dence or principal place of business or, 

(b) if the assets available in that state and in the state where the 
judgment was pronounced are insufficient to satisfy the judgment, in any 
other Contracting State where the judgment debtor has assets. 

5. Notwithstanding the provisions of paragraph 4 of this article, the 
court to which application is made for execution may refuse to issue execu- 
tion if it is proved that any of the following circumstances exist : 

(a) the judgment was given by default and the defendant did not 
acquire knowledge of the proceedings in sufficient time to act upon it; 

(b) the defendant was not given a fair and adequate opportunity to 
defend his interests; 

(c) the judgment is in respect of a cause of action which had already, 
as between the same parties, formed the subject of a judgment or an arbitral 
award which, under the law of the state where execution is sought, is recog- 
nized as final and conclusive ; 

(d) the judgment has been obtained by fraud of any of the parties; 

(e) the right to enforce the judgment is not vested in the person by 
whom the application for execution is made. 

6. The merits of the case may not be reopened in proceedings for execu- 
tion under paragraph 4 of this article. 

7. The court to which application for execution is made may also refuse to 
issue execution if the judgment concerned is contrary to the public policy 
of the state in which execution is requested. 

8. If, in proceedings brought according to paragraph 4 of this article, 
execution of any judgment is refused on any of the grounds referred to 
in subparagraphs (a), (b) or (d) of paragraph 5 or paragraph 7 of this 
article, the claimant shall be entitled to bring a new action before the courts 
of the state where execution has been refused. The judgment rendered in 
such new action may not result in the total compensation awarded exceeding 
the limits applicable under the provisions of this Convention. In such 
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new action the previous judgment shall be a defence only to the extent to 
which it has been satisfied. The previous judgment shall cease to be en- 
forceable as soon as the new action has been started. 

The right to bring a new action under this paragraph shall, notwith- 
standing the provisions of Article 21, be subject to a period of limitation 
of one year from the date on which the claimant has received notification 
of the refusal to execute the judgment. 

9. Notwithstanding the provisions of paragraph 4 of this article, the 
court to which application for execution is made shall refuse execution of 
any judgment rendered by a court of a state other than that in which the 
damage occurred until all the judgments rendered in that state have been 
satisfied. 

The court applied to shall also refuse to issue execution until final judg- 
ment has been given on all actions filed in the state where the damage 
oecurred by those persons who have complied with the time limit referred 
to in Article 19, if the judgment debtor proves that the total amount of 
compensation which might be awarded by such judgments might exceed 
the applicable limit of liability under the provisions of this Convention. 

Similarly such court shall not grant execution when, in the case of actions 
brought in the state where the damage occurred by those persons who have 
complied with the time limit referred to in Article 19, the aggregate of the 
judgments exceeds the applicable limit of liability, until such judgments 
have been reduced in accordance with Article 14. 

10. Where a judgment is rendered enforceable under this article, pay- 
ment of costs recoverable under the judgment shall also be enforceable. 
Nevertheless the court applied to for execution may, on the application of 
the judgment debtor, limit the amount of such costs to a sum equal to ten 
per centum of the amount for which the judgment is rendered enforceable. 
The limits of liability prescribed by this Convention shall be exclusive of 
costs. 

11. Interest not exceeding four per centum per annum may be allowed 
on the judgment debt from the date of the judgment in respect of which 
execution is granted. 

12. An application for execution of a judgment to which paragraph 4 of 
this article applies must be made within five years from the date when 
such judgment became final. 


ARTICLE 21 


1. Actions under this Convention shall be subject to a period of limitation 
of two years from the date of the incident which caused the damage. 

2. The grounds for suspension or interruption of the period referred to 
in paragraph 1 of this article shall be determined by the law of the court 
trying the action; but in any case the right to institute an action shall be 
extinguished on the expiration of three years from the date of the incident 
which caused the damage. 
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ARTICLE 22 


In the event of the death of the person liable, an action in respect of 
liability under the provisions of this Convention shall lie against those 
legally responsible for his obligations. 


CHAPTER V 
APPLICATION OF THE CONVENTION AND GENERAL PROVISIONS 
ARTICLE 23 


1. This Convention applies to damage contemplated in Article 1 caused 
in the territory of a Contracting State by an aircraft registered in the 
territory of another Contracting State. 

2. For the purpose of this Convention a ship or aircraft on the high seas 
shall be regarded as part of the territory of the state in which it is regis- 
tered. 

ARTICLE 24 


This Convention shall not apply to damage caused to an aircraft in 
flight, or to persons or goods on board such aircraft. 


ARTICLE 25 


This Convention shall not apply to damage on the surface if liability 
for such damage is regulated either by a contract between the person 
who suffers such damage and the operator or the person entitled to use the 
aircraft at the time the damage occurred, or by the law relating to work- 
men’s compensation applicable to a contract of employment between such 
persons. 

ARTICLE 26 


This Convention shall not apply to damage caused by military, customs 
or police aircraft. 


ARTICLE 27 


Contracting States will, as far as possible, facilitate payment of compen- 
sation under the provisions of this Convention in the currency of the state 
where the damage occurred. 


ARTICLE 28 


If legislative measures are necessary in any Contracting State to give 
effect to this Convention, the Secretary General of the International Civil 
Aviation Organization shall be informed forthwith of the measures so 
taken, 


ARTICLE 29 
As between Contracting States which have also ratified the International 


Convention for the Unification of Certain Rules relating to Damage caused 
by Aircraft to Third Parties on the Surface opened for signature at Rome 
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on the 29 May 1933, the present Convention upon its entry into force shall 
supersede the said Convention of Rome. 


ARTICLE 30 

For the purposes of this Convention: 

‘*Person’’ means any natural or legal person, including a state. 

‘Contracting State’’ means any state which has ratified or adhered 
to this Convention and whose denunciation thereof has not become effective. 

‘‘Territory of a state’’ means the metropolitan territory of a state and 
all territories for the foreign relations of which that state is responsible, 
subject to the provisions of Article 36. 


CuHaptTer VI 
FINAL PROVISIONS 
ARTICLE 31 


This Convention shall remain open for signature on behalf of any state 
until it comes into force in accordance with the provisions of Article 33. 


ARTICLE 32 


1. This Convention shall be subject to ratification by the signatory states. 
2. The instruments of ratification shall be deposited with the Interna- 
tional Civil Aviation Organization. 


ARTICLE 33 


1. As soon as five of the signatory states have deposited their instruments 
of ratification of this Convention, it shall come into force between them on 
the ninetieth day after the date of the deposit of the fifth instrument of 
ratification. It shall come into foree, for each state which deposits its 
instrument of ratification after that date, on the ninetieth day after the 
deposit of its instrument of ratification. 

2. As soon as this Convention comes into force, it shall be registered with 
the United Nations by the Secretary General of the International Civil 
Aviation Organization. 

ARTICLE 34 


1. This Convention shall, after it has come into force, be open for ad- 
herence by any non-signatory state. 

2. The adherence of a state shall be effected by the deposit of an instru- 
ment of adherence with the International Civil Aviation Organization and 
shall take effect as from the ninetieth day after the date of the deposit. 


ARTICLE 35 


1. Any Contracting State may denounce this Convention by notification 
of denunciation to the International Civil Aviation Organization. 
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2. Denunciation shall take effect six months after the date of receipt by 
the International Civil Aviation Organization of the notification of de- 
nunciation; nevertheless, in respect of damage contemplated in Article 1 
arising from an incident which occurred before the expiration of the six 
months period, the Convention shall continue to apply as if the denuncia- 
tion had not been made. 

ARTICLE 36 

1. This Convention shall apply to all territories for the foreign relations 
of which a Contracting State is responsible, with the exception of terri- 
tories in respect of which a declaration has been made in accordance with 
paragraph 2 of this article or paragraph 3 of Article 37. 

2. Any state may at the time of deposit of its instrument of ratification 
or adherence, declare that its acceptance of this Convention does not apply 
to any one or more of the territories for the foreign relations of which such 
state is responsible. 

3. Any Contracting State may subsequently, by notification to the Inter- 
national Civil Aviation Organization, extend the application of this Con- 
vention to any or all of the territories regarding which it has made a 
declaration in accordance with paragraph 2 of this article or paragraph 3 
of Article 37. The notification shall take effect as from the ninetieth day 
after its receipt by the Organization. 

4. Any Contracting State may denounce this Convention, in accordance 
with the provisions of Article 35, separately for any or all of the territories 
for the foreign relations of which such state is responsible. 


ARTICLE 37 


1. When the whole or part of the territory of a Contracting State is 
transferred to a non-contracting state, this Convention shall cease to apply 
to the territory so transferred, as from the date of the transfer. 

2. When part of the territory of a Contracting State becomes an inde- 
pendent state responsible for its own foreign relations, this Convention 
shall cease to apply to the territory which becomes an independent state, 
as from the date on which it becomes independent. 

3. When the whole or part of the territory of another state is transferred 
to a Contracting State, the Convention shall apply to the territory so trans- 
ferred as from the date of the transfer; provided that, if the territory 
transferred does not become part of the metropolitan territory of the Con- 
tracting State concerned, that Contracting State may, before or at the time 
of the transfer, declare by notification to the International Civil Aviation 
Organization that the Convention shall not apply to the territory trans- 
ferred unless a notification is made under paragraph 3 of Article 36. 


ARTICLE 38 


The Secretary General of the International Civil Aviation Organization 
shall give notice to all signatory and adhering states and to all states 
members of the Organization or of the United Nations: 
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(a) of the deposit of any instrument of ratification or adherence and 
the date thereof, within thirty days from the date of the deposit, and 

(b) of the receipt of any denunciation or of any declaration or notifi- 
cation made under Article 36 or 37 and the date thereof, within thirty 
days from the date of the receipt. 


The Secretary General of the Organization shall also notify these states 
of the date on which the Convention comes into force in accordance with 
paragraph 1 of Article 33. 


ARTICLE 39 
No reservations may be made to this Convention. 


IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been 
duly authorised, have signed this Convention. 


DoneE at Rome on the seventh day of the month of October of the year 
One Thousand Nine Hundred and Fifty Two in the English, French and 
Spanish languages, each text being of equal authenticity. 


This Convention shall be deposited with the International Civil Aviation 
Organization where, in accordance with Article 31, it shall remain open 
for signature, and the Secretary General of the Organization shall send 
certified copies thereof to all signatory and adhering states and to all states 
members of the Organization or the United Nations. 


[Here follow signatures on behalf of Argentina, Belgium, Brazil, Den- 
mark, Egypt, Spain, France, Israel, Italy, Liberia, Luxembourg, Mexico, 
The Netherlands, Portugal, Philippine Republic, Switzerland, and Thailand. 
The convention was subsequently signed on behalf of Australia, Canada, 
Ceylon, Dominican Republic, Greece, India, Libya, Norway, Pakistan, 
Sweden and the United Kingdom. ] 
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